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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,636) 


In re JOSEPH NICASTRO and CROSS NICASTRO, d/b/a RIVERSIDE 
FarRMs. AMA Docket No. M 2-28. Decided August 5, 1969. 


Withdrawal of petition 


John B. Carroll, Syracuse, N.Y., for petitioners. 
Daphne Anderson and John Chernauskas for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


CONSENT ORDER 


This is an administrative proceeding under section 8c(15) (A) 
of the Agricultural Marketing Agreement Act of 1937, as amend- 
ed (7 U.S.C. 601 et seq.), in which petitioners challenged the 
correctness and validity of certain billings amounting to 
$72,867.77, rendered to petitioners by the Market Administrator 
of Order No. 2, regulating the handling of milk in the New York- 
New Jersey marketing area. 


A hearing on this matter was held in New York City on July 
15 and 16, 1969, before John J. Curry, Office of Hearing Exami- 
ners. On July 16, after petitioners and respondent had presented 
certain of their evidence, the petitioners acknowledged their 
liability and agreed to pay the $72,867.77 to the Market Admin- 
istrator and moved to withdraw their 8c(15) (A) petition with 
prejudice. Respondent consented to withdrawal of the petition, 
with prejudice. 
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Accordingly, the petition filed in this proceeding is hereby dis- 
missed with prejudice. 


(No. 12,637) 


In re REDDI-W1P COMPANY OF PHILADELPHIA, INC. and ABBOTTS 
Dairies. AMA Docket No. M 4-11. Decided August 8, 1969. 


Sterilized product in hermetically sealed container—Half ounce package— 
Coffee creamer—Fluid milk product—Class I classification 


Petitioners challenge the reclassification by the market administrator from 
Class II, as reported, to Class I of a product, called Pour-Shun Pak, 
used as a creamer for coffee, etc. packaged in half ounce paper con- 
tainers, claiming that the product is exempt from Class I classification 
and is Class II because “sterilized products in hermetically sealed 
containers” are exempted from the definition of “fluid milk products.” 
Pour-Shun Pak is a half and half dairy product containing 11% percent 
butterfat and as such falls within the definition of fluid milk products, 


and although the product may be literally a sterilized product in a 
hermetically sealed container, it is held not to come within the intended 


meaning of the exemption from Class I contained in the order language. 


Harry Polikoff, New York, N.Y., for petitioners. 
John G. Liebert for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The proceeding arises in con- 
nection with the administration of Order No. 4, issued under the 
act, which regulates the handling of milk in the Delaware Valley 
marketing area (7 CFR 1004). 


The controversy concerns the proper classification under the 
order of the butterfat and skim milk used in a product made by 
Reddi-Wip and packaged in one-half ounce paper containers. The 
product is made of cream, skim milk powder and water and is 
marketed and used as a creamer, or whitener, for coffee, etc. Pe- 
titioners claim that the product, called “Pour-Shun Pak”, is 
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exempt from Class I classification and is, therefore, Class II be- 
cause “. . . sterilized products in hermetically sealed containers 
..-” (§ 1004.16) are exempted from the definition of “fluid milk 
products” and are therefore not Class I products (§ 1004.41). 


Petitioners’ complaints are divided into Claim No. 1 and Claim 
No. 2. Claim No. 1 concerns petitioner Abbotts Dairies which 
during the period May 1964 through February 1966 sold cream to 
Reddi-Wip which used it in making “Pour-Shun Pak.” Abbotts 
Dairies reported the milk and cream involved as used in a Class 
II product. The market administrator reclassified it to Class 1 and 
billed Abbotts for additional amounts of money in the aggregate 
sum of $27,399.46. 


Claim No. 2 involves the period March 1966 to November 1966. 
Petitioner Reddi-Wip received milk and cream from sources other 
than producers under the order which was made into “Pour-Shun 
Pak” and delivered to Abbotts. The Class I utilization of the milk 
and cream was allocated by the market administrator to producer 
milk at the Abbotts plant which would otherwise be Class II. 
Abbotts accordingly was billed for $5,200 additional by the 
market administrator. 


Hearing was held upon the petition and an answer filed by the 
Deputy Administrator, Consumer and Marketing Service, United 
States Department of Agriculture. Petitioners were represented 
by Harry Polikoff, Esq., respondent by John G. Liebert, Esq., of 
the Office of General Counsel, United States Department of Agri- 
culture. The hearing was held before John J. Curry, Hearing 
Examiner, United States Department of Agriculture. The parties 
stipulated that the ruling herein be applicable to billings by the 
market administrator subsequent to the times involved. Follow- 
ing the hearing suggested findings of fact, etc., and briefs were 
filed by the parties. 


The hearing examiner issued a recommended decision to the 


effect that petitioners were entitled to a Class II classification for 
the product involved and he proposed an order to the market 
administrator to refund to petitioners out of the producer-settle- 
ment fund the monies involved. 


FINDINGS OF FACT 


1. The pertinent provisions of Order No. 4 are as follows: 


“$ 1004.14 Fluid milk product. 
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‘Fluid milk product’ means all skim milk (including recon- 
stituted skim milk) and butterfat in the form of milk, skim 
milk, buttermilk, cultured buttermilk, flavored milk, milk 
drinks (plain or flavored), concentrated milk, and any other 
mixture of cream and milk or skim milk containing less than 
18 percent butterfat (other than ice cream, ice cream mixes, 
milk shake mixes, ice milk mixes, eggnog, and sterilized pro- 
ducts in hermetically sealed containers): Provided, That 


when nonfat milk solids are added for ‘fortification’, the 
amount of skim milk to be included within this definition 


shall be only that amount equal to the weight of skim milk in 
an equal volume of an unmodified product of the same 
nature and butterfat content.’”’ (Emphasis supplied.) 


“$ 1004.41 Classes of utilization. 
Subject to the conditions set forth in §§ 1004.43 through 


1004.45, the classes of utilization shall be as follows: 
(a) Class I milk. Class I milk shall be all skim milk (in- 
cluding reconstituted skim milk) and butterfat: 


(1) Disposed of in the form of fluid milk products, ex- 
cept as provided in paragraphs (b) (2), (3) and (5) of this 
section; and 


(2) Not accounted for as Class II milk; 


...” (Emphasis supplied.) 
§ 1004.44. Transfers. 

Skim milk and butterfat disposed of each month in the 
form of a fluid milk*product from a producer milk plant shall 
be classified : 

(a) As Class I milk if transferred or diverted to another 
producer milk plant, except that of a producer-handler, un- 


less utilization as Class II milk is claimed by both handlers 


in their reports submitted for the month to the market ad- 
ministrator pursuant to § 1004.30. The amount of skim milk 
or butterfat so assigned to Class II milk shall be limited to 


the amount thereof remaining in Class II milk in the plant 


of the transferee handler after making the assignments pur- 
suant to § 1004.47 (b) (1) through (8) and the correspond- 
ing steps of § 1004.47 (c) and the assignment of cream 


transfers pursuant to § 1004.45, and of any additional 
amounts of such skim milk or butterfat shall be assigned to 





ao 


>- 


a — —>~_——- err 












on 


—- 


SO LL SC 








REDDI-WIP COMPANY et al. 991 


Cite as 28 A.D. 988 






Class I milk. If either or both handlers have received other 
source milk except milk priced under another Federal order, 
the skim milk or butterfat so transferred shall be classified 
at both plants so as to allocate the greatest possible Class I 
milk utilization to the producer milk of both handlers; .. .” 
(Emphasis supplied.) 


§ 1004.43 Responsibility of handlers and reclassification of 
milk. 

(a) All skim milk and butterfat shall be Class I milk 
unless the handler who first receives such skim milk or 
butterfat proves to the market administrator that such skim 
milk or butterfat should be classified otherwise; and 

(b) Any skim milk or butterfat shall be reclassified if 
verification by the market administrator discloses that the 
original classification was incorrect.” 


2. Petitioner Reddi-Wip Company of Philadelphia, Inc., is a 
Pennsylvania corporation operating a non-producer milk plant 


located in Philadelphia, Pennsylvania, and is a handler under 
Order No. 4. 


3. Petitioner Abbotts Dairies is a division of Fairmont Foods, 
Inc., a Delaware corporation. It operates a producer milk plant 


and is a handler under Order No. 4. 


4. During the period May 6, 1964 to February 4, 1966, Abbotts, 
as a handler, disposed of milk subject to regulations under Order 
No. 4 in the form of cream to Reddi-Wip. In its monthly reports 


for each of the months during this period Abbotts claimed a Class 


II utilization for this milk which was used by Reddi-Wip in 
Pour-Shun Pak. This is the milk which was classified by the 
market administrator in Class I and is involved in Claim 1 in 


this controversy. 
5. During the period February 4, 1966 to November 4, 1966, 


Reddi-Wip received cream and skim milk from sources other than 
Abbotts Dairies which was termed “other source milk” under 


Order No. 4. This “other source milk” was utilized by Reddi-Wip 
in Pour-Shun Pak. A portion of this Pour-Shun Pak was delivered 


to Abbotts plants from which it was disposed of in trade channels. 
During this period Abbotts reported certain quantities of milk 
received from producers in Class II utilizations at its plants. The 
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cream component of this milk is classified as Class II under the 
order. The market administrator determined that the quantities 
of milk received during this period by Abbotts from Reddi-Wip 
in the form of Pour-Shun Pak should be allocated to the Class II 


utilizations at the Abbotts plants inasmuch as it was milk trans- 


ferred to another plant and specifically covered by § 1004.44 (a) 
of the order. This determination resulted in the allocation of 
equivalent quantities of producer milk at the Abbotts plants dur- 


ing the period involved to Class I utilizations, This is the action 


which is the subject of Claim 2 in this controversy. The action 
resulted in a charge to Abbotts of the difference between Class II 


and Class I during the months involved on the allocated producer 
milk. The ruling of the market administrator on which such allo- 


cation was made appears below in Finding 20. 


6. Pour-Shun Pak is a half and half dairy product containing 


111% percent butterfat. It is made from cream, skimmed milk 
powder and water. Half and half falls within the definition of 
“fluid milk products” because of its butterfat content (§ 1004.14). 


7. Pour-Shun Pak is sold to dairy companies which in turn 


distribute it on their routes to restaurants, hotels and other places 
where food is served. It is primarily used as a coffee whitener, 
the small package being specifically designed for a single cup of 


coffee. Pour-Shun Pak is packaged in tetrahydren shaped plastic- 


lined paper containers designed to hold approximately one-half 
ounce of product. 


8. The process of preparing and packaging Pour-Shun Pak is 
essentially one of sterilizing half and half by a conventional pro- 
cess and delivering this product to a special Tetra Pak machine 
which forms the package from specially prepared paper and seals 
it. The Tetra Pak machine which is used in packaging Pour-Shun 
Pak is manufactured by the Milliken Tetra Pak Company, White- 
stone, South Carolina, which leases the machine to Reddi-Wip 
under a licensee arrangement. The Tetra Pak machine and process 
produce a hermetically sealed paper package designed to preserve 
a cream product in a sterile condition if the product is sterile 
when inserted in the container. Although contamination may oc- 
cur in unusual circumstances (Tr. 64), the machine and process 
result in a hermetically sealed plastic-lined paper package de- 
signed to preserve a product. 

9. The sterilization part of the process in the Reddi-Wip plant 
is not so completely sealed as to prevent product contamination 
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when there is an extraordinary amount of dust (Tr. 40) as, for 


example, during plant construction during the period involved 
herein. 


10. Reddi-Wip does not maintain a quality control laboratory 


but employs an independent testing laboratory, Quality Control 
Laboratory, as the sole facility to test the sterility of Pour-Shun 
Pak. Samples of the packaged product are taken three times daily 


from each machine by a plant employee and turned over to 


Quality Control. Analysis reports are usually obtained from Qual- 
ity Control in seven days. 

11. Each lot of Pour-Shun Pak is coded and placed in refriger- 
ated storage for seven days until the Quality Control Laboratory 


test results are obtained. If the laboratory test results of a lot 


show the product to be sterile, it is released for distribution. If 
the test results show the product to be nonsterile, the particular 
lot is withdrawn from storage and destroyed. 

12. Petitioners’ Exhibits 6, 7, 8, 9 and 10 consist of summaries 


of tests of Pour-Shun Pak made by Quality Control Laboratories 


from April 1964 through February 1968. These summaries show 
laboratory test results of the product packaged by each machine. 
These summaries do not indicate whether the tests were made 


of products during production runs or maintenance runs. The ex- 


hibits disclose numerous instances in each year when tests of the 


packaged product show nonsterility of the product tested. How- 
ever, the causes of nonsterility of the product during portions of 
1964 and 1965 were described as due to a failure of the paper. 


The principal cause for the larger than usual quantities of non- 
sterile product in 1967 was said to be due to plant construction 


work being in process which contaminated the product before 
it was packaged. 


18. Quality Control Laboratory’s experience in testing dairy 
products has been limited to the testing of Pour-Shun Pak. It 
does not have corollary test results for sterility of evaporated 
milk products such as would show comparative sterility between 
evaporated milk in metal containers and Pour-Shun Pak. How- 
ever, Quality Control Laboratory has had wide experience in test- 
ing of other foods and is a highly qualified laboratory for such 
food testing (Tr. 73). Some evidence was presented indicating 
that on occasion evaporated milk in metal containers had been 
found to be nonsterile. 
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14. Plaintiff Reddi-Wip experienced “unsatisfactory” condi- 
tions at the plant in 1966, one of which was the excess dumpage 
due to nonsterile production. This dumpage at times reached “as- 
tronomical figures”. 


15. The market administrator does not conduct tests of the 
sterility of Pour-Shun Pak as a regular procedure. However, on 
June 26, 1967, samples were picked up by the chemist for the 
market administrator’s office at the Reddi-Wip plant and at the 
Baldwin Frankford Dairy. Baldwin Frankford Dairy is a handler 
to whom Reddi-Wip shipped Pour-Shun Pak for disposition to 
customers. These samples were sent to the Dairy Laboratory, 23rd 
and Locust Streets, Philadelphia, Pennsylvania, which is a 
licensed laboratory for the purpose of conducting tests of dairy 
products. On July 12, 1967, the Dairy Laboratory reported the 
results of its tests of these samples to the market administrator. 
With regard to the samples picked up from Baldwin Frankford 
Dairy, the interpretation of the laboratory was “samples not 
sterile.” With regard to the samples picked up at the Reddi-Wip 
Company the interpretation of the laboratory was “samples not 
sterile.” 


16. On July 14, 1967, the chemist for the market administra- 
tor’s office picked up additional samples at the Reddi-Wip Com- 
pany. These samples were taken off the assembly line. The chemist 
personally took these samples to the Dairy Laboratory which sent 
a report to the market administrator on August 1, 1967. The in- 
terpretation of the laboratory was “samples sterile.” On August 
7, 1967, the chemist for the market administrator’s office again 
picked up some samples at the Reddi-Wip plant. These were sent 
to the Dairy Laboratory August 9. The test results of the Dairy 
Laboratory were given to the market administrator in letters 
dated August 24 and October 5. The interpretations of the Dairy 
Laboratory were “samples not sterile’. 


17. Reddi-Wip purchased the cream utilized in Pour-Shun Pak 
during the period May 1964 to February 1966 (the period covered 
by the complaint) from East Smithfield Farms, Liberty, Pennsyl- 
vania, and from Abbotts Dairies, Belleville, Pennsylvania. All of 
this cream was approved by the health authority of the State of 


Pennsylvania. 


18. Prominently displayed on all Pour-Shun Pak containers, to- 
gether with other labels, is the language “Made From Grade A 
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Dairy Products”, “Sterilized-Pasteurized” and “Half and Half’’. 
This is also shown on the container presently in use. 


19. In a letter dated May 1, 1968, the Chief, Milk Sanitation 

" Division, Pennslyvania Department of Agriculture, ruled “. .. we 

have interpreted the ‘Half and Half’ product put up by the Reddi- 

Wip Company of Philadelphia, as being a sterile product and 

therefore being subject to the provisions for ‘Canned Milk’ con- 
tained in Section 17.1 of the revised Milk Sanitation Law.” 


) 20. On May 1, 1964, Reddi-Wip Company through its attorney, 
Melvin Rubin, advised the market administrator by letter that 
Reddi-Wip “now markets a dairy product containing 11% butter- 
fat in 14 ounce hermetically sealed containers for use as a coffee 
creamer.” The letter requested exemption for the product from a 
Class I classification. On May 12, 1964, The Reddi-Wip Company 

5 sent the market administrator descriptive information and bro- 
chures relating to the packaging and process used by it. On May 

21, 1964, Mr. Rubin forwarded information to the market ad- 
ministrator and requested his advice concerning the exemption of 
the product from the Class I classification. On June 23, 1964, the 
market administrator responded to the various communications 

’ from Reddi-Wip in a letter to Mr. Arthur Cohn in pertinent part 
as follows: 



























“The product here in question and referred to as “POUR- 
SHUN PAK” is defined in that part of Order No. 4, § 1004.14 
—Fluid Milk Product, that states, “... and any other mixture 
of cream and milk or skim milk containing less than 18% 
butterfat (including reconstituted skim milk).” Your prod- 
} uct, which is made from 40% cream and reconstituted skim 
milk with a finished product butterfat content of approxi- 
mately 1014% and packaged in a 14 ounce paper container, is 
required by local health departments to be made from ap- 
proved sources of milk supplies and, as now distributed, is in 
direct competition with other Order No. 4 handlers’ sales of 
, half and half that are classified as Class I milk.” 


“Your request to reclassify the milk used to produce this 
product, based upon its being sterile and packaged in hermeti- 
cally sealed containers, is not warranted. It is quite evident 
from the hearing record and Decisions in 1952 and 1956 that 


clude from Class I milk, products such as evaporated and 
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condensed milk which did not directly compete in the 
fluid market and which could be produced from manufactur- 
ing grade milk. 


The Class I definition of the Order is concerned with milk for 
fluid consumption or fluid disposition. Half and half or any 
similar product (“Pour-Shun Pak’’), regardless of whether it 
is sterilized and hermetically sealed, continues to meet this 
qualification according to butterfat content, in terms of health 
regulations and from the standpoint that such product is in 
direct competition with other defined fluid milk products in 
the defined Order marketing area.” 


In accordance with the determination in his letter of June 23, 
1964, the market administrator has classified Pour-Shun Pak in 
Class I as not being within the exemption from the definition of 
“fluid milk products” all of which otherwise carry the Class I 
classification. 


21. The market administrator has adhered to his determination 
that Pour-Shun Pak is a Class I product and has advised all the 
handlers in the marketing area of this determination as it would 
affect their reports in terms of other applicable order provisions. 


22. Commencing January 18, 1965, pursuant to notice in the 
Federal Register, a public hearing was held on several proposals 
to amend Order No. 4, among which was a proposal by the Reddi- 
Wip Company (Proposal No. 14) to amend the “fluid milk prod- 
uct” definition (§ 1004.14) to specifically exclude “sterilized prod- 
ucts in containers of one-half ounce or less containing between 
10 and 12 percent butterfat” from the definition. Official notice 
was taken of this document, together with the record of the hear- 
ing and the Secretary’s decision based thereon. As a result of this 
hearing the Secretary on April 12, 1967, denied the proposal and 
stated the basic reasons for this denial in pertinent part as 
follows: 


“(b) Classification and allocation of milk. Classification of 
half and half. Skim milk and butterfat disposed of as half 
and half in fluid form should continue to be classified and 
priced in Class I as presently provided. The fluid milk prod- 
uct definition should be amended, however, to exclude sour 
half and half and thus provide a Class II classification and 
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pricing for the skim milk and butterfat used to produce such 
product. 


Two handler proposals were considered at the January 
hearing which would classify half and half as Class II. One 
proposal supported by a single proponent would apply only to 
half and half which is sterilized and placed in half-ounce 
containers. The other proposal, supported by almost all 
handlers in the market, would apply generally to all milk 
and cream mixtures with a butterfat content of at least 10 
percent but less than 18 percent (the legal minimum butter- 
fat content for cream, presently a Class II product). 


Proponents of the broader proposal contended that a Class 
II classification and pricing is necessary to permit milk and 
cream mixtures to better compete with similar substitute 
products made with vegetable fat. It was their position that, 
unless the requested relief were granted... 


... producers would be in jeopardy of complete loss of their 
market for milk, skim milk and cream in the form of half and 
half, which result, they suggested, would reduce overall pro- 
ducer returns. In support of their position, proponents point- 
ed out that the Pennsylvania State Milk Control Commission 
had, under State orders in certain adjacent areas, responded 
to a similar request for a Class II classification and pricing 
and under such lower pricing half and half sales had signifi- 
cantly increased. 


The proponent for a Class II classification of half and half 
in one-half ounce containers supported his proposal on essent- 
ially the same grounds as proponents of the broader pro- 
posal. In addition, he contended that while he was using local 
cream and nonfat dry milk solids to make his product, he had 
access to other approved sources of supply which he could 
secure at lower prices than those provided in the order. A 
change in his source of supply, he suggested, would lower 
producer returns. 


Producers opposed a lower classification of half and half 
on the grounds that it is not compatible with the concept of 
the classified pricing scheme in that ‘half and half’ is a fluid 
milk product required by the appropriate health authorities 
to be made from milk and milk products from approved 
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sources of supply; and that the product is sold in direct com- 
petition with other fluid milk products in Class I. 


Market competition from a vegetable base (or any ordi- 
nary substitute) product is not an appropriate basis for de- 
termining the classification of a fluid milk product. Neither 
is size of package an appropriate basis for classification. 
While one proponent requested special consideration because 
his product is sterilized before packaging and, hence, has 
longer shelf life, this has no significance since the finished 
product has the same physical characteristics as similar un- 
sterilized products, is used for the same purposes, and must 
meet the same quality requirements. 


Under the classification scheme employed under Federal 
orders the fluid milk products classified as Class I are those 
which are required by the appropriate health authorities in 
the marketing area to be made from milk or milk products 
procured from approved sources. The extra cost incurred by 
producers in producing quality milk and in delivering it to 
market in the condition and in the quantity needed by the 
market necessitates a price for milk used in Class I some- 
what above the price of milk used in manufactured products. 
The higher price must be at a level which will provide suffi- 
cient incentive to producers, through the uniform price, to 
encourage the production of these quantities of milk needed 
for Class I plus the necessary reserve to cover daily fluctua- 
tions in market demand. 


Milk which is excess to Class I use at any time must be 
disposed of for use in manufactured products. These pro- 
ducts compete with similar products made from unapproved 
milk on a national market. Milk so used must be classified as 
Class II milk and priced according to its value in such out- 
lets. 


Fluid cream is normally considered a fluid milk product. 
However, because Philadelphia is an open cream market, 
butterfat from producer milk must be priced competitively 
with the price of cream from outside sources. For this reason 
cream is classified and priced in Class II and the same butter- 
fat differential is applicable to both Class I and Class II milk. 


In his decision issued October 31, 1963 (28 F.R. 11847) 
with respect to the promulgation of the Delaware Valley 
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order, the Assistant Secretary concluded that “Since skim 


} milk and butterfat disposed of as half and half is subject to 
the same quality production requirements as other products 
‘ in Class I by each of the respective health authorities having 


jurisdiction in the marketing area, there is no basis on this 
record for a lower classification and pricing.’”’ There was no 
evidence adduced at these hearings to permit a different con- 
clusion, 


i Appropriately, the higher Class I price should apply uni- 
formly to the fluid milk products for which an approved 
milk supply is required. The exclusion of a particular fluid 
milk product from Class I, which product is required to be 
made from the same quality of milk as other products in 
Class I would have the effect of placing on consumers of other 

‘ fluid milk products the burden of the added cost reflected in 
the higher Class I price needed to insure an adequate milk 
supply for the fluid milk; i.e., the placing of a lower price 
on milk used in some fluid milk products would require a 
higher price on milk used in other fluid milk products to in- 
sure adequate returns to producers to produce the needed 

} total milk supply. 


Proponent offered no specific evidence to support his posi- 
tion that he could secure approved supplies from outside 
sources at less than the cost of local milk. The fact that ap- 
proved supplies may be secured from outside sources at a 
cheaper price than local milk, under the circumstances exist- 

| ing in this market, is not an indictment of the classification 

} scheme employed. However, it may raise a question as to the 
appropriateness of the order Class I price level applicable to 
all fluid milk products. But, as is later pointed out in the 

; Class I price discussion, both producers and handlers firmly 
endorsed the existing price level as necessary under current 
supply-demand conditions.” 


. 


CONCLUSIONS 


In syllogistic form petitioners’ case is (1) sterilized products 
in hermetically sealed containers are exempted from Class I and 
are, therefore, Class II, (2) “Pour-Shun Pak” is a sterilized prod- 

4 uct in a hermetically sealed container and, therefore, (3) “Pour- 
Shun Pak” is exempted from Class I and is Class II. 
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But the major and minor premises of petitioners’ syllogism 
rest upon a literal reading of the words “sterilized products” and 
“hermetically sealed containers”. It may be that petitioners have 


managed to squeeze Pour-Shun Pak within the literal meaning of 
the words used. But even if this is so we do not believe that the 
conclusion petitioners seek should follow automatically. 


The United States Supreme Court said in Lynch v. Over- 
holser, 369 U.S. 705, 710 (1962): “The decisions of this Court 
have repeatedly warned against the dangers of an approach to 
statutory construction which confines itself to the bare words of 
a statute [citing cases] for ‘literalness may strangle meaning 

Principles of statutory interpretation, of course, are applicable 
also to interpretation of rules of a legislative nature such as those 


involved here. We think that in our inquiry here we need to go be- 
yond the literal meaning of the words employed. As in the case of 
the construction of statutes, the intent is paramount. 


As counsel for petitioners points out,' the history of the order 
provisions in issue commence in 1952 with a predecessor order 
which placed in Class I fluid milk and fluid milk products “. .. 
including concentrated milk not sterilized and not in hermetically 


sealed cans.” (§ 961.31 (a) of Order No. 61, 7 CFR (Revised 
1952) § 961.381 (a)). In 1956 § 961.41 of Order No. 61 was 
amended to define Class I milk and the definition exempted steril- 
ized products in hermetically sealed “containers”. 21 F.R. 3671 
(May 30, 1956). But examination of the hearing record upon 
which the amendments were issued reveals no proposal for chang- 
ing “cans” to “containers” and there is not even a hint in the 
record that there was any intent to use a broader term than 
“cans”. In fact, the decision of the Secretary says of the amend- 
ments “Except in the case of ‘ice milk mixes’ it is not intended 
in revising the language that the classification of any product 
should be changed.” 21 F.R. 3116, 3121. 


We think it clear, then, that the word “containers” was used 


simply as a synonym for “cans”. There were in existence no fluid 


milk sterilized products in hermetically sealed containers except 
the familiar canned evaporated and condensed milk. “Containers” 
was no doubt considered by the people in the Department who 


1. Petitioners Reply Brief before the hearing examiner, pp. 3 and 4. 
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drafted the amendments as a more professional and euphonious 
term than “cans”. 


The exemption from Class I of sterilized products in hermeti- 
cally sealed containers continued from 1956? on and is presently 
contained in § 1004.14 of the order by exclusion from the defini- 
tion of “fluid milk product.” This exemption was made not merely 
because of the sterilization and packaging. The reason is that 
milk produced for fluid purposes and regulated by the order but 
used as canned evaporated or condensed milk has to compete for 
sales with less expensive manufacturing milk made into canned 
evaporated or condensed milk in other parts of the country and 
sold on a national market. 


There is no evidence in this proceeding that Pour-Shun Pak 
should be in Class II because it has to compete for sales with a 


similar product made from lower-cost manufacturing milk. So 
that the reason for the existence of the exemption does not reach 
Pour-Shun Pak. 


There is too the denial by the Secretary of Agriculture, after 


hearing, of Reddi-Wip’s proposal to amend the order to exempt 
from Class I “. . . sterilized products in containers of one-half 
ounce, or less, containing between 10 and 12 percent butterfat...” 


(Finding of Fact 22). 


Petitioners contend that this proposal did not refer to Pour- 
Shun Pak because it did not include the words “hermetically seal- 


ed” before the word “containers”. But obviously the proposal re- 
ferred to Pour-Shun Pak. What is the point in a processor steriliz- 
ing a product unless it is placed in a hermetically sealed contain- 
er? Moreover, it is clear from the testimony of Mr. Arthur Cohn, 
Reddi-Wip’s Comptroller who appeared in support of the pro- 
posal, that he was talking about half and half in one-half-ounce 
containers sterilized and packaged in a hermetically sealed con- 
tainer (pp. 386-494, especially p. 413, transcript of hearing, Janu- 
ary 19, 1965, Docket No. AO-160-A 28, Appendix A, Respondent’s 
Brief before the hearing examiner). The product for which 
exemption from Class I was sought is the product involved in this 
proceeding. 


2. The Philadelphia, Pennsylvania, marketing order (Order No. 4) and the Wilmington, 


Delaware, marketing order (Order No. 10) were merged in 1963 into the Delaware Valley 
marketing order (Order No. 4). See 28 F.R. 11850. 
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In view of the provisions of section 8c (15) (A) of the act we 


do not believe that the Secretary’s decision is necessarily res 
judicata in this proceeding.*? But it shows that Pour-Shun Pak 
was not considered by the Secretary to be exempt from Class I by 
the order language and this interpretation plus the consistent 


interpretation of the market administrator to the same effect are 
entitled to the greatest weight. 


There is a good deal of evidence in the record about the health 
laws administered by the United States Public Health Service, the 


State of Pennsylvania, and the milk ordinances of Lower Merion 
Township, State of Pennsylvania. 


Petitioners claim that, while their product is made from ap- 
proved milk, that is milk approved for fluid use by health authori- 
ties, it is not required by the applicable health authorities that 


such approved milk be used. Respondent contends that this is not 


so and that Pour-Shun Pak is covered by the health ordinances of 


Lower Merion Township as a milk product. Respondent claims, 
too, that the labelling of Pour-Shun Pak as pasteurized, Grade A, 
and half and half make it a milk product under applicable health 


regulations, 


In our analysis of the controlling issues these health laws do 
not appear to us to be material. There is no question about the fact 
that the cream used in the product is regulated by the order and 


that Pour-Shun Pak is a fluid milk product classified as Class I 
under the order unless the product falls within the exemption for 
“... sterilized products in hermetically sealed containers. . .” 

In view of what is said above we conclude that the product in- 


volved does not come within the intended meaning of the appli- 
cable order language and that the petition should be dismissed. 
ORDER 


The relief requested by the petition is denied and the petition 
is dismissed. 


8. Petitioners, however, do not challenge the refusal of the Secretary to grant their pro- 
pesal as unsupported by evidence, etc. Their position is simply that both before and after the 
proposal the language of the order exempted Pour-Shun Pak from Class I. 
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In re B. W. WEST, d/b/a B. W. WEST LIVESTOCK COMPANY. P&S 
Docket No. 4177. Decided August 5, 1969. 


False or incorrect weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing accounts of sale and paying for 
livestock on the basis of such incorrect weights, failing to issue scale 
tickets and failing to operate livestock scales in accordance with regu- 
lations, and is suspended as a registrant under the act for a period of 
30 days. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 30, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 

Respondent filed an amended answer on July 16, 1969, in which 
he admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner, and consents to the is- 


suance of a specified order, with findings of fact and conclusions, 


for the purpose of this proceeding only, based upon the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) B. W. West, d/b/a B. W. West Livestock Company, 
hereinafter referred to as the respondent, is an individual, with 
his principal place of business located at Cottonwood, Alabama. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on April 9, and April 11, 1969, in the trans- 
actions referred to in paragraph II of the complaint, in connection 
with purchases of livestock by respondent in commerce, (1) know- 
ingly weighed the livestock at less than their true and correct 
weights; (2) issued accounts of sale to the seller of the livestock 
on the basis of such false weights; and (3) paid the seller for the 
livestock on the basis of such false weights. 


3. Respondent, on April 9, and April 11, 1969, in the transac- 
tions set forth in paragraph II of the complaint, in connection 
with purchases of livestock by respondent in commerce, weighed 
livestock and failed to issue scale tickets to the seller of such live- 
stock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.55 and 201.71 of the regulations 
(9 CFR 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.49 and 201.73-1 of the regulations (9 CFR 
201.49, 201.73-1). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


(1) weighing livestock at other than their true and correct 
weights; 


(2) issuing accounts of sale to sellers of livestock showing 
weights other than the true and correct weights of the livestock; 


(3) paying sellers of livestock on the basis of incorrect 
weights; 


(4) failing to issue scale tickets to sellers of livestock; and 


(5) failing to operate livestock scales, owned or controlled by 
respondent, in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,639) 


In re ARNOLD YOUNG. P&S Docket No. 4127. Decided August 5, 
1969. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) an order was issued on June 18, 1969, suspending respond- 
ent as a registrant under the Act until he fully complied with the 
bonding requirements of the Act and the regulations. Complain- 
ant has now recommended that a supplemental order be issued 
terminating the suspension of respondent as a registrant under 
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the Act for the reason that respondent has fully complied with the 
bonding requirements of the Act and the regulations. 
Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 18, 1969, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 12,640) 


In re JERRY FOSTER and S. M. LOGGENS. P&S Docket No. 4133. 
Decided August 6, 1969. 


Market agency—Insolvency—Suspension of registration—Default 


Respondents are ordered to cease and desist from failing to maintain prop- 
erly their account for shippers’ proceeds, issuing insufficient funds 
consignment proceeds checks, and failing to pay consignors, when due, 
the net proceeds received from sales of livestock, and are suspended 
as registrants under the act for a period of 30 days and thereafter 
until no longer insolvent. 


Jerome S. Ducrest for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondents failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondents. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


The Complaint in this proceeding, filed by the Administrator, 
Packers and Stockyards Administration, was served on respond- 
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ent Jerry Foster on March 29, 1969 and on respondent S. M. 
Loggens on April 16, 1969. Respondents have failed to file an 
answer within 20 days as prescribed by section 202.9 of the Rules 
of Practice Governing Proceedings under the Packers and Stock- 
yards Act. Accordingly, under the provisions of subsections (b) 
and (c) of said section 202.9 of the said Rules of Practice, such 
failure to file an answer constitutes an admission of the allega- 
tions in the Complaint and a waiver of hearing, respectively. 


PROPOSED FINDINGS OF FACT 


1. Jerry Foster and S. M. Loggens, hereinafter collectively re- 
ferred to as the respondents, are, and, at all times material herein 
were, doing business as the North Houston Livestock Auction 
with their principal place of business located at Houston, Texas. 


2. Respondents are and at all times material herein were: 


(a) Engaged in the business of conducting and operating 
the North Houston Livestock Auction stockyard, Houston, Texas, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock, in commerce. 


3. (a) Respondents’ current liabilities as of December 31, 1968, 
exceeded their current assets. As of said date, respondents had 
current liabilities totaling $14,559.47 and current assets totaling 
only $700.00, resulting in an excess of current liabilities over 
current assets of $13,859.47. 


(b) Respondents’ current liabilities presently exceed their 
current assets. 


4, Respondents, during the months of November and December 
1968, failed to maintain properly the account in the Houston 
National Bank, Houston, Texas, in which they deposited shippers’ 
proceeds, hereinafter referred to as the custodial account, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 


(a) As of November 29, 1968, respondents had a shortage 
in shippers’ proceeds in the amount of $2,663.03. As of said date 








JERRY FOSTER et al. 1009 
Cite as 28 A.D. 1007 


respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $4,444.13 and had, to offset said outstand- 
ing checks, a bank balance of $1,781.10, resulting in said defici- 
ency in shippers’ proceeds in the amount of $2,663.03. 


(b) As of December 31, 1968, respondents had a shortage in 
shippers’ proceeds in the amount of $4,950.01. As of said date 
respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $4,955.98 and had, to offset said outstand- 
ing checks, a bank balance of $5.97, resulting in said deficiency 
in said shippers’ proceeds of $4,950.01. 


5. Respondents, at the stockyard, on or about the dates listed 
below and at divers other times during the period from September 
1 through December 31, 1968, sold livestock consigned to them 
for sale on a commission basis and, in connection with such trans- 
actions, issued to the consignors, in payment of the net proceeds 
from the sale of the livestock, checks drawn on respondents’ 
custodial account in the Houston National Bank, Houston, Texas, 
which checks, when presented for payment, were returned unpaid 
because of insufficient funds in the custodial account, as follows: 


Check Number Payee Check 
Custodial Account Amount of 
794 Charles Rhodes $ 53.12 
815 Benodette Geay 141.40 
982 John H. Took 638.58 
996 Jack Farmer 50.00 
1000 Ray Challes 42.00 
1010 E. Cockrell 69.92 
1015 Otis I. Lewis 283.69 
1016 J. C. Williams 519.64 
1024 Isaac P. Carter 26.22 
1025 Dorothy Ryals 390.78 
1027 E. J. Scheffer 85.47 
1029 Ell Holcomb 107.58 
1030 James Wachel 85.52 
1031 M. E. Wendt 113.38 
1035 Madison T. T. A. 58.17 
1038 J. W. Winstow 36.00 
1039 Bud Hooper 34.50 
1041 R. E. Samuel, Jr. 98.75 
1045 Philip Goodwin 12.50 
1048 Joe Stone 531.62 
1051 W. B. Wallace 122.50 
1064 Lyman Johnson 54.74 
1067 Ed Rabun 590.40 


1068 J. C. Childress 59.90 
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Custodial Account Amount of 
Check Number Payee Check 
1069 W. Grayson 69.55 
1074 Daniel Punch 52.37 
1076 Almeda Stables 232.65 
1077 Johnny Glover 53.15 
1082 R. P. Schwausch 126.38 
1084 Sonny Johnson 181.80 


6. Respondents, in connection with the transactions described 
and listed in paragraph 5 above, failed to pay the consignors of 
livestock, when due, the net proceeds received from the sale of 


their livestock, at the stockyard. 


PROPOSED CONCLUSIONS 


By reason of the facts found in paragraph 3 above, respondents’ 
financial condition does not meet the requirements of the Act 
(7 U.S.C. 204) and by reason of the facts alleged in paragraphs 


4, 5, and 6 hereof, respondents have wilfully violated sections 


304, 307, and 312(a) of the Act (7 U.S.C. 205, 208, 213(a)) and 


sections 201.41, 201.42, and 201.43(a) of the regulations (9 CFR 
201.41, 201.42, 201.43 (a)). 


PROPOSED ORDER 


Respondents shall cease and desist from: 


1. failing to maintain their custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 


regulations (9 CFR 201.42) ; 


2. issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 


which they are drawn to pay such checks; and 


8. failing to pay consignors, when due, the net proceeds re- 
ceived from the sale, in commerce, of their livestock. 


Respondents are suspended as registrants under the Act for a 
period of 30 days and thereafter until they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 
are no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the 30-day 
period. 
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This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 12,641) 


DEMING CATTLE SALES COMPANY v. LEROY NOLL, d/b/a LIMON 
LIVESTOCK SALES COMPANY. P&S Docket No. 3924. Decided 
August 7, 1969. 


Type of transaction—Shrinkage—Resale—Title—Risk of loss 


In a sales transaction where respondent accepted the cattle, was not au- 
thorized by complainant to sell the livestock on consignment, and re- 
spondent’s failure to pay in full for the cattle is unjustified, respondent 
is liable to complainant for the full purchase price of the cattle, less 
the amount already paid to complainant by respondent for such cattle. 

C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainant. 

Robert J. Safranek, Limon, Colorado, for respondent. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The proceed- 
ing was instituted by a formal complaint filed on July 7, 1967. 
Complainant alleged that on June 10, 1967, it sold to the respond- 
ent 117 heifers at Deming, New Mexico; that the cattle were ship- 
ped to the respondent at Limon, Colorado by truck; that the re- 
spondent claimed that the cattle on arrival showed an excessive 
weight shrinkage and were unmerchantable; that the respondent 
purchased the cattle for the agreed price of $13,022.56 and resold 
them for $10,657.77, which amount was paid to the complainant; 
and that there was due and owing to the compainant the sum of 
$2,364.79. 


A copy of the investigation report prepared by the Packers and 
Stockyards Administration of this Department and filed in this 
proceeding pursuant to Section 202.40 of the Rules of Practice 
(9 CFR 202.40), was served on the complainant on August 21, 
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1967, and copies of the formal complaint and investigation report 
were served on the respondent on August 18, 1967. 


The respondent filed an answer in which he admitted the nego- 


tiations for the purchase, but alleged that the complainant chose 
to retain ownership of the livestock and that since it failed to 
furnish title in the respondent, the respondent was free to take the 


cattle on consignment. He further alleged that the cattle were not 
as represented and were of unmerchantable or poor quality. The 
answer asked that the complaint be dismissed and that the re- 


spondent be awarded his costs and attorney’s fees. A copy of the 
respondent’s answer was served on the complainant on September 


19, 1967, and the complainant filed a request for oral hearing. 

An oral hearing was held at Denver, Colorado on June 4, 1968. 
John C. Banks, Office of the General Counsel of this Department, 
served as Presiding Officer. Complainant was represented by C. 
T. ‘Tad” Sanders, Attorney at Law, Kansas City, Missouri, and 


respondent was represented by Robert J. Safranek, Attorney at 
Law, Limon, Colorado. Oral testimony was received from both 
parties and three other witnesses. Proposed findings of fact, 


conclusions and order were filed by both parties. 


FINDINGS OF FACT 
1. Complainant, Deming Cattle Sales Company, Deming, New 


Mexico, is a corporation which at all times material herein was 


engaged in the business of a market agency and dealer, registered 
with the Secretary of Agriculture to buy and sell livestock in 
commerce on a commission basis and for its own account. Com- 


plainant owns and operates the Deming Cattle Sales Stockyard, 
a posted stockyard under the Act. 


2. Respondent, LeRoy Noll, is an individual doing business as 
the Limon Livestock Sales Company in Limon, Colorado. At all 


times material herein he was engaged in the business of a market 


agency and dealer, registered with the Secretary of Agriculture 
to buy and sell livestock in commerce on a commission basis and 
for his own account. Respondent owned and operated the Limon 


Livestock Sales Company stockyard, a posted stockyard under the 
Act. The stockyard is now under new ownership. 


3. On June 10, 1967, complainant sold to respondent 125 white- 
face heifers of an average weight of 366 pounds per head at $30.10 
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per cwt. plus $1.00 per head commission. Only 117 head could be 
loaded on the truck and these were loaded sometime between 


9:30 p.m. and midnight on Sunday, June 11, 1967, and trucked 
to Limon, Colorado, arriving there on June 18, 1967 about 7:30 


a.m. The respondent paid the trucking charge of $303.75. The 
other eight head were not shipped to respondent and complainant 
makes no claim with respect to those animals. The total purchase 


price for the 117 head sold and shipped to respondent was 
$13,022.56. 

4. About 8:30 a.m. on June 13, 1967, the respondent weighed 
the cattle and noticed that they weighed on the average consider- 
ably less than the average weight of 366 pounds per head given 


him by complainant, and he also noticed that some of them had an 
eye condition referred to as “pink eye’’. 


5. On Wednesday, June 14, 1967, respondent ran the cattle 


through his sale ring and sold 36 head at $111.00 per head for a 
total price of $3,996.00. The three remaining lots of 22, 26, and 32 
head, respectively, were not sold and were invoiced as “Noll-No 


Sale.” 


6. At the time the cattle were shipped, the complainant’s man- 
ager instructed the New Mexico Brand Inspector to show the 
cattle as being shipped from the Deming Cattle Sales Company 


to the Deming Cattle Sales Company, % LeRoy Noll, and the in- 


spector showed on his brand certificate that the shipper was Dem- 
ing Cattle Sales Company and that the cattle were “consigned to 
same at Limon, Colorado, % LeRoy Noll.’”’ When the Colorado 
Brand Inspector inspected the cattle before the sale on June 14, 


1967, he had four yard-in tickets showing that these cattle were 
consigned to the Limon Livestock Sales Company by “CLN” 


meaning C. LeRoy Noll, as owner. Because of the manner in which 
the New Mexico Brand Inspector had written up the cattle, the 


Colorado Brand Inspector requested that payment to Noll, by 
subsequent purchasers of these cattle from the Limon Livestock 


Sales Company in Limon, Colorado, be withheld until he furnished 
proper evidence of ownership. 


7, After the sale on June 14, 1967, the respondent sent a check 


to complainant for $3,556.29 representing the net proceeds of 
the sale of 36 heifers, less the freight bill and other itemized ex- 
penses. At that time he also forwarded a note stating that the 


cattle were still in the complainant’s name, that they were 3100 
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pounds light and unmerchantable because of bad eyes, and that 
the respondent was going to try to get them in shape for the com- 


plainant. This check and note were received by complainant on 
June 17, 1967. 


8. On June 21, 1967, the respondent sold 78 head through his 
sale ring for $7,356.66 and sent a check for $7,101.48 to the com- 
plainant after deducting expenses in the amount of $255.18. 


9. On July 5, 1967, the respondent sold the remaining three 
heifers for $249.00, and sent complainant a check for $242.10 


after deducting expenses of $6.90. 
10. The complaint was filed within 90 days of the accrual of 


the cause of action. 


CONCLUSIONS 


The principal issue is whether this transaction was a cash sale 
or a consignment for sale. The complainant was treating it as a 
sale, except that it was trying to retain control of the cattle if 
they were not paid for, and it instructed the Brand Inspector to 


show that the cattle were shipped from Deming Cattle Sales Com- 


pany to Deming Cattle Sales Company in care of the respondent. 
The checkout slip, which served as the bill of lading, showed “Le- 
Roy Noll’ of Limon, Colarado as the customer. The trucking 


charges were paid by Noll. Unless otherwise explicitly agreed, 


title passes to the buyer at the time and place at which the seller 


completes his performance with respect to the physical delivery 
of the goods, despite any reservation of a security interest. Uni- 
form Commercial Code, § 2-401. When these cattle were delivered 


to the trucker by the complainant, the title passed to the respond- 


ent and there was no further act to be done by the complainant to 


transfer the title to the respondent. Sullivan Company v. Larson, 
(Nebr. 1948) 30 N.W. 2d 460; Sullivan Company v. Wells, 89 F. 
Supp. 317. Any retention or reservation by the seller of the title 


(property) in goods shipped or delivered to the buyer is limited 


in effect to a reservation of a security interest. The respondent 


also understood this to be a cash sale and treated it as such until 
the Colorado Brand Inspector raised the question of title, after 
the sale on June 14, 1967. The yard-in tickets on the ‘“‘no sales” 


of June 14, 1967, were listed in the name of Noll. The check for 
the 36 head sold on June 14, 1967, was made payable to Noll and 


later changed to Deming Livestock Company. Previous transac- 
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tions between the parties had been handled as sales without any 
difficulties. It must therefore be concluded that this was a sale 


rather than a consignment. 


We must also conclude that there was no substantial misrep- 
resentation of the quality of the cattle. The burden of showing 


that complainant misrepresented the quality of the cattle is upon 


the respondent. Altsheler v. Heber, 25 A.D. 1507 (1964). The 


cattle were admittedly thin-flesh cattle and after being on the 
truck for approximately 31 hours they showed a shrinkage of ap- 
proximately 15% below the weights obtained on June 9, 1967, 


which is quite possible under such conditions. There is no exact 


dividing line between “good” and “choice” cattle and the grades 
may vary slightly in different geographical areas. Under these 
circumstances, respondent has not met his burden of showing 


that the cattle were not of “choice” quality. See U. B. Livestock 
v. Clark, 25 A.D. 595 (1966). The cattle were inspected by the 


New Mexico Inspector on June 9, 1967, before the sale to respond- 
ent, and the eye infection was not noted. It was on that same date 
that the complainant made its inspection of the cattle. On June 


11, 1967, the Cattle Sanitary Board of New Mexico certified that 


these cattle were “apparently free from symptoms of infectious, 


contagious, or communicable diseases.” The cattle were again in- 
spected by veterinarian in Limon, Colorado on June 14, 1967. At 
that time approximately 30% had some kind of an eye infection 


and the notation “bad eyes” was placed on the dock cards. The con- 


dition of the eyes could have developed or at least become much 


more noticeable during the five day period between June 9, 1967, 
and June 14, 1967. We conclude that the eye condition was latent 
and not known to the complainant at the time of the sale. There 


was therefore no misrepresentation as to the condition of the 
cattle. 


The respondent had the right to inspect the cattle after their 
arrival and before payment or acceptance. Uniform Commercial 
Code, § 2-513. If the cattle were not acceptable, the buyer must 


reject them within a reasonable time after their delivery and sea- 


sonably notify the seller of the rejection. Uniform Commercial 
Code, § 2-602. A mere complaint about some of the goods shipped, 
without any indication of intention of rescission, is not a notice 
of intention to rescind the contract, as such a notice must be clear 


and unambiguous, conveying an unquestionable purpose to termi- 


nate the contract. Necho Coal Company v. Denise Coal Co. (Pa. 
1958) 128 A. 2d 771). 














1016 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 1011 


The respondent stated that he attempted to telephone Bud 
Allen, the complainant’s employee, on June 13, 1967, shortly after 


the cattle arrived, but did not reach him. Respondent testified 


that he got hold of Allen on the first sale day, June 14, 1967, 
late in the afternoon and told him that he sold the cattle for 
him, but wouldn’t accept the cattle. Allen testified that Noll called 


him and complained about the shrinkage, and stated that he 


would have to sell the cattle or say that he was selling them in 


Deming’s name. The first written notice was the undated note 
which was enclosed with the check dated June 14, 1967, covering 
sale of the 36 head, and which was received by the complainant 


on June 17, 1967. This note stated that the cattle were “still in 
your name” and that Noll would feed them Vitamin A “and try 


and get them in shape for you.” Noll did not make a clear rejec- 
tion of the cattle and did not ask Allen what disposition to make 
of them. He fed and treated the cattle and later sold them without 
any directions from the complainant. The respondent selected and 


sold 36 head of the cattle before making any effort to reject them. 
He also ran the others through the sale ring and offered them for 
sale. The selection and sale of part of the cattle constitutes an ac- 
ceptance of all animals shipped and precludes the rejection of the 
balance. Hertz v. Port City Stockyards, 26 A.D. 37 (1967). We 
must conclude from the foregoing that the cattle were not rejected 


and a clear notice of rejection was not given within a reasonable 
time after the cattle were received. 





As previously stated, title to the cattle passed from the com- 
plainant to the respondent at the time the cattle were delivered 
to the trucker. After title passes, the purchaser bears the risk of 
loss, and liability for the full purchase price is not discharged 
upon the death or illness of any of the animals. Stanton Brunson 
v. Inland Empire Livestock Company, 23:.A.D. 467 (1964). 


The failure to pay the full purchase price for livestock pur- 
chased in commerce is a violation of the Act unless such failure is 
justified. Altsheler v. Heber, 23 A.D. 1507 (1964). The burden of 
proving such justification by a preponderance of the evidence is 
upon the respondent. U. B. Livestock Company v. Clark, 25 A.D. 
595 (1966). The respondent has failed to sustain this burden and 
he shall be ordered to pay reparation to complainant in the 
amount of the balance due. The purchase price of the 117 head of 
cattle sold to respondent was $13,022.56. Respondent has paid a 
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total of $10,899.87 toward this purchase price, as set forth in 
Findings of Fact 7, 8, and 9. The balance due is $2,122.69. 


ORDER 
Within 30 days from the date of this order the respondent shall 
pay to complainant as reparation the sum of $2,122.69, with in- 
terest thereon at the rate of six percent per annum from July 1, 


1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,642) 


EUREKA LIVESTOCK SALES COMMISSION Co., INC. v. Loy LOWARY, 
KEITH LOWARY, AND WILLIAM LOWARY, d/b/a LOWARY LIVE- 


STOCK. P&S Docket No. 3804. Decided August 7, 1969. 


Partnership—Dispute as to withdrawal of membership in—Bankruptcy 
proceeding—Question of discharge 


Where livestock was purchased for the account of the partnership and re- 
spondent William Lowary was a member of said partnership, all three 
respondents herein are liable to complainant for the full purchase price 
of the livestock. If, however, certain of the respondents have been dis- 
charged in bankruptcy, this order does not apply to them. 


John W. Smith, Eureka, South Dakota, for complainant. 


Joe L. Maynes, Aberdeen, South Dakota, for respondent. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on October 17, 1966, it is alleged that respondents owe com- 
plainant a total of $9,722.98 for livestock purchases made on July 
28, August 11 and 18, 1966. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 
this Department, and filed in this proceeding pursuant to section 
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202.40 of the rules of practice (9 CFR 202.40) were served upon 
each respondent on January 12, 1967. A copy of the investigation 
report was served upon complainant on the same date. 


Respondent William Lowary filed an answer denying that he 
had any interest in the partnership or transactions in issue. The 
remaining respondents filed an answer generally denying the al- 
legations of the complaint and affirmatively asserting that on 
December 27, 1966, these respondents were adjudged bankrupt 
and were discharged in bankruptcy on said date with respect to all 
debts at that time, including that of complainant. Accordingly, a 
motion was made to dismiss the complaint, which motion was 
denied by a ruling filed on April 6, 1967. See Vaughn-Griffin v. 
Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


Inasmuch as none of the parties requested an oral hearing, the 
proceeding was handled under the “shortened procedure” pro- 
vided by the rules of practice (9 CFR 202.53, 202.17). Complain- 
ant filed an opening statement on May 1, 1967. An answering 
statement was filed on June 7, 1967, and a reply on October 2, 
1967. On November 16, 1967, a sworn statement was filed by 
William Lowary and received in accordance with a ruling by the 
presiding officer to correct a defect in the original statement filed 
by this respondent. After all the statements were filed by the 
parties, under the shortened procedure rules, respondent William 
Lowary filed a request on November 16, 1967, that he be heard 
orally on his defense of not being a party to the transaction. In a 
ruling filed on April 17, 1968, this motion was denied with reasons 
set forth therein. However, all parties were given one further 
opportunity to submit evidence of additional facts in regard to 
William Lowary’s interest in the firm of Lowary Livestock. Com- 
plainant filed an affidavit which was received as a part of the 
record. 


FINDINGS OF FACT 


1. Complainant, Eureka Livestock Sales Commission Co., Inc., 
a corporation, Eureka, South Dakota, is now and was at all times 
material herein, engaged in the business of a market agency, 
registered with the Secretary of Agriculture to sell livestock on 
a commission basis at the Eureka Livestock Sales Commission 
Co., Inc., auction market, a posted stockyard under the Act. 


2. Respondents, William Lowary and his sons, Loy and Keith 
Lowary, were partners doing business as Lowary Livestock, en- 
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gaging in the business of a dealer, from June 7, 1963 until Decem- 
ber, 1966. They were, as of June, 1963, and still are, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for their own account. They operated a 
buying station and offices at Aberdeen, South Dakota. 


8. Prior to 1963 the partnership was known as “William Low- 
ary and Sons” and registered as such since 1956. The amended 
registration, filed in 1963 and still on record (referred to in Find- 
ing 2), contains the partnership name “Lowary Livestock”, with 
all three members listed as partners. The bond applications and 
papers submitted on behalf of Lowary Livestock and its predeces- 
sor to the American Surety Company of New York, and filed with 
this Department, contain the signature of William Lowary on all 
papers executed from 1956 up to and including August 25, 1964. 
On a “rider” executed October 12, 1965, only the signatures of 
Loy and Keith Lowary appear. 


4, On July 28, August 11, and August 18, 1966, at complainant’s 
auction at its stockyard, 35 head at a price of $3,136.41, 4 head at 
a price of $529.75 and 116 head at a price of $6,056.82, respective- 
ly, were purchased for the account of Lowary Livestock. Three 
checks in these respective amounts were issued on the partnership 
account at the First State Bank, Warner, South Dakota, but the 
first check was not honored because of “insufficient funds” on de- 
posit, and the two other checks were returned unpaid because the 
account was closed September 10, 1966. The outstanding balance 
due on the livestock purchases remains at $9,722.98. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased for the ac- 
count of the partnership and that payment was not made to com- 
plainant. The failure to pay in connection with the purchase of 
livestock in commerce at a posted stockyard constitutes an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. Billings Livestock Commission Company, Ine. v. 
Powell, 22 A.D. 793 (1963). 


The first issue in dispute is whether William Lowary is a mem- 
ber of the partnership to be held liable for the firm debts together 
with his two sons. The senior Lowary denies that he has been a 
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member of the firm since 1953 but the evidence is to the contrary. 
In 1956, William Lowary himself registered as a member of the 
firm “William Lowary and Sons.” In 1963, when the name of the 
partnership was changed to “Lowary Livestock”, William Lowary 
was listed as a partner on the application to amend the registra- 
tion. Indeed, he was a party to the bond rider issued at that time, 
which document indicated that the new partnership to be bonded 
was “William Lowary, Keith Lowary, and Loy Lowary, d/b/a 
Lowary Livestock.” Mr. William Lowary signed this document, 
as he did with all bonding papers issued through 1965. Trucking 
permits, issued by the State of South Dakota for use in connec- 
tion with the partnership business have always been in the 
name of William Lowary. The record as a whole supports a find- 
ing that the elder Lowary remained a partner in the firm at all 
times material herein. 


Even were we to find that at some time subsequent to 1965, 
William Lowary withdrew from the partnership, he may be held 
liable for new debts incurred after his withdrawal on the princi- 
ple of estoppel. 40 Am. Jur., Partnership §§ 202, 203. Clearly, 
William Lowary should have notified all customers of the part- 
nership if he did indeed withdraw. He apparently failed to take 
any steps to inform the public in general or customers in specific 
of any change in his status with the firm. In addition, prudence 
would dictate and the regulations require that notice of such a 
withdrawal be given to this Department (9 CFR 201.13). Not 
only did William neglect to do so, but quite to the contrary he 
continued to file documents with this Department, containing 


his signature and indicating that he was a full and active partner 
in the partnership of Lowary Livestock. 


On the basis of all the foregoing, it is concluded that all three 
named respondents should be held jointly and severally liable 
for the livestock purchases made in their behalf. 


There remains the issue of whether certain respondents have 
been discharged of this debt in the bankruptcy proceeding re- 
ferred to previously. A notice to show cause was issued on March 
7, 1969, concerning this matter. It is hereby decided that there 


is insufficient evidence in the record to make any findings as to 
whether there has been a discharge of the claim in issue. Indeed, 


it is not our function to rule on such a matter; this not being the 
proper forum. It is clear, however, that if there has been a dis- 
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charge and the claim in issue was not exempt, this order shall not 
appy as to those respondents who have been so discharged. 


ORDER 


Within 30 days from the date of this order, respondents Wil- 
liam, Loy and Keith Lowary shall jointly and severally pay to 
complainant as reparation the sum of $9,722.98 with interest 
thereon at the rate of 6% per annum from September 1, 1966, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,643) 


In re CARL REGISTER. P&S Docket No. 4176. Decided August 8, 
1969. 


False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than correct weights, issuing accounts of sale and paying for livestock 
on the basis of such weights, failing to issue scale tickets and failing 
to operate scales in accordance with regulations, and is suspended as a 
registrant under the act for a period of 30 days. 

James S. Krzyminski for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 27, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on July 29, 1969, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order, with findings of fact and conclusions, for the pur- 
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pose of this proceeding only, based upon the allegations contained 


in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Carl Register, hereinafter referred to as the respondent, 
is an individual, with his principal place of business located at 
Slocomb, Alabama. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on April 9, and April 10, 1969, in the transac- 
tions referred to in paragraph II of the complaint, in connection 
with purchases of livestock by respondent in commerce, (1) 
weighed livestock at less then their true and correct weights; (2) 
issued accounts of sale to the seller of the livestock on the basis 
of such weights; and (3) paid the seller for the livestock on the 
basis of such weights. 


3. Respondent, on April 9, and April 10, 1969, in the transac- 
tions set forth in paragraph II of the complaint, in connection 
with purchases of livestock by respondent in commerce, weighed 
livestock and failed to issue scale tickets to the seller of such live- 
stock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 218 (a) ), and sections 201.55 and 201.71 of the regulations 
(9 CFR 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.49 and 201.78-1 of the regulations (9 CFR 201.49, 
201.78-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his purchases of livestock in 
commerce shall cease and desist from: 


(1) weighing livestock at other than their true and correct 
weights; 

(2) issuing accounts of sale to sellers of livestock showing 
weights other than the true and correct weights of the livestock; 

(3) paying sellers of livestock on the basis of incorrect weights; 

(4) failing to issue scale tickets to sellers of livestock; and 

(5) failing to operate livestock scales, owned or controlled by 


respondent, in accordance with the regulations under the Act 
constituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent is suspended as a registrant under the Act for a 


period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,644) 


In re JOHN A. SEYMOUR, d/b/a SEYMOUR COMMISSION SALES. P&S 
Docket No. 4162. Decided August 8, 1969. 


False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than correct weights, issuing scale tickets or accountings or paying for 


livestock on the basis of such weights, and failing to operate scales in 
accordance with regulations, and is suspended as a registrant under the 
act for a period of 20 days. 


Samuel J. Harris for complainant. 
Sidney H. Kitay, Canton, N.Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed on May 21, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 


201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 


the Hearing Examiner, and for the purposes of this proceeding 


and for such purposes only, consents to the issuance of a specified 


order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) John A. Seymour, d/b/a Seymour Commission Sales, 
hereinafter referred to as the respondent, is an individual with 


his principal place of business located at De Kalb Junction, New 
York 13630. 
(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of conducting and operat- 
ing the Seymour Commission Sales stockyards located at De Kalb 
Junction and Lowville, New York, posted stockyards under the 
Act, hereinafter referred to as the stockyards; 


(2) Engaged in the business of selling livestock on a 


commission basis at the stockyards; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission basis 
and as a dealer to buy and sell livestock in commerce for his own 


account, 


2. Respondent, on or about January 22, 1969,. after written 
notice of previous inaccurate weighing of livestock for the pur- 
pose of sale at the stockyards and an opportunity to comply with 


the Act and the regulations, in the 19 transactions set forth in 


paragraph II of the complaint, sold consigned livestock on a 


weight basis for a commission at his stockyard located at De Kalb 
Junction, New York, and, in connection therewith, (1) weighed 
the livestock at less than their true and correct weights; (2) is- 


sued scale tickets and accounts of sale to the consignors of the 
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livestock on the basis of such false weights; and (3) paid the 
consignors the net proceeds for such livestock on the basis of such 
weights. 


8. Respondent, on or about January 22, 1969, in connection 


with the transactions referred to in Finding of Fact 2 above, fail- 


ed to operate his livestock scale in such a manner as to insure 
correct weights. 


4, Respondent, in connection with the transactions referred 


to in Finding of Fact 2 above, prepared and issued accounts of 


sale which failed to show the full, true, and correct names of the 
buyers of the livestock involved. Respondent made copies of such 
documents a part of his books and records. 


5. Respondent, in connection with the sales transactions refer- 


red to in Finding of Fact 2 above, issued scale tickets which failed 
to show: (a) the name of the buyer and the name of the consign- 
or, or understandable abbreviations of such names; (b) the num- 


ber of head and the kind of livestock; (c) the date of the trans- 


action; and (d) the name or initials of the person who weighed 


the livestock. Respondent made copies of such scale tickets a part 
of his books and records. 


6. Respondent, on or about January 22, 1969, and at divers 
other times after written notice of previous inaccurate account- 


ing, issued accounts of sale to consignors and purchase invoices 
to buyers on which the weight values shown were incorrect and 
different from the weight values shown on the scale tickets for 


the same transactions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
the respondent has wilfully violated sections 307 and 312(a) of 


the Act (7 U.S.C. 208 and 218(a)), and sections 201.49, 201.55 
and 201.71 of the regulations (9 CFR 201.49, 201.55 and 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
the respondent has wilfully violated sections 307 and 312(a) of 


the Act, supra, section 201.71 of the regulations, supra, and sec- 
tion 201.73-1 of the regulations (9 CFR 201.73-1). 


By reason of the facts set forth in Findings of Fact 4, 5 and 6 
herein, the respondent has wilfully violated sections 307 and 


312(a) of the Act, supra, section 401 of the Act (7 U.S.C. 221), 
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section 201.49 of the regulations, supra, and sections 201.48 and 
201.46 of the regulations (9 CFR 201.43 and 201.46). Inasmuch 


as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 


sued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock at 


other than the true and correct weights; (2) issuing scale tickets 


or accountings on the basis of or showing false and incorrect 
weights; (3) paying the consignors of livestock on the basis of 
weights other than the true and correct weights; and (4) failing 
to operate livestock scales owned or controlled by respondent in 


accordance with the regulations under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall prepare and keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 


involved in his business under the Act, including, among other 
things, (a) accounts of sale which show the full, true and correct 


names of the buyers of livestock purchased in commerce and the 
true and correct weights of such livestock; and (b) scale tickets 
which show (1) the names of the buyer and consignor; (2) the 


number of head and kind of livestock; (3) date of the transaction; 


(4) the name or initials of the person who weighed the livestock; 
and (5) the true and correct weights of the livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,645) 


In re LEDFORD LIVESTOCK COMPANY, INC. P&S Docket No. 4179. 
Decided August 12, 1969. 


Insolvency—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from failing to maintain properly 


its account for shippers’ proceeds, issuing insufficient funds checks and 
failing to pay, when due, for livestock purchased, and is suspended as 
a registrant for a period of 60 days and thereafter until no longer in- 
solvent. 


Jerome S. Duerest for complainant. 
Lowell W. Tew, Collins & Tew, Laurel, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on June 30, 1969, charges that respondent’s financial 


condition does not meet the requirements of the Act and that re- 


spondent violated various provisions of the Act and regulations. 
In an answer filed on July 25, 1969, respondent admits the juris- 
dictional allegations in the Complaint and submits to the jurisdic- 


tion of the Secretary in the matter, neither admits nor denies the 


remaining allegations, waives oral hearing and the report of the 


Hearing Examiner and, for the purpose of this proceeding only, 
consents to the issuance of a specified order, with findings of fact 
and conclusions based upon the allegations contained in the Com- 


plaint as the findings of fact and conclusions of the Secretary, 
suspending respondent’s registration and requiring it to cease and 


desist from the practices complained of in the Complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Ledford Livestock Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Albany, Illinois. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Southern Livestock Yard, Hattiesburg, Mississippi and 
the Mississippi Livestock Yards, Laurel, Mississippi, both posted 


stockyards under the Act, hereinafter collectively referred to as 
the stockyards; 
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(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyards and buying and 


selling livestock, in commerce, for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock, in commerce, 
as follows: 


Respondent, d/b/a Ledford Livestock Company, 
Inc. . . . dealer to buy and sell livestock for its own account, in 
commerce. 


Respondent, d/b/a Mississippi Livestock Yards... 
market agency to buy and sell livestock on a commission basis at 
the Mississippi Livestock Yards and dealer to buy and sell live- 
stock for its own account, in commerce. 


Respondent, d/b/a Southern Livestock Yard... 
market agency to buy and sell livestock on a commission basis at 
the Southern Livestock Yard and a dealer to buy and sell livestock 
for its own account, in commerce. 


2. The Rock Island Auction Sales, Inc., Rock Island, Illinois, 
Mercer County Livestock Auction, Viola, Illinois, United Live- 
stock Auction, Inc., Maquoketa, lowa, Maquoketa Sales Co., Ma- 
quoketa, Iowa, Dyersville Sale Barn, Dyersville, Iowa and the 
New Liberty Sale Barn, New Liberty, Iowa, are posted stock- 
yards subject to the provisions of the Act. 


3. a. Respondent’s current liabilities as of March 10, 1969, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $696,548.83 and had current assets totaling 
only $127,294.54, resulting in an excess of current liabilities over 
current assets of $569,254.29. 


b. Respondent’s current liabilities presently exceed its cur- 
rent assets. 


4. Respondent, d/b/a Mississippi Livestock Yards, during the 
months of February and March 1969, failed to maintain properly 
its account in the The Smith County Bank, Taylorsville, Missis- 
sippi, in which it deposited shippers’ proceeds received from the 
sale of consigned livestock at the Mississippi Livestock Yards, 
Laurel, Mississippi, hereinafter referred to as the Missisippi Live- 
stock Yards Custodial Account, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 
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(a) As of February 26, 1969, respondent had a shortage in 
shippers’ proceeds in the amount of $9,454.86. As of said date, 
respondent had outstanding checks drawn on the Mississippi Live- 
stock Yards Custodial Account in the amount of $14,136.31 and 
had, to offset said outstanding checks, a bank balance of only 
$4,681.45, resulting in said deficiency in shippers’ proceeds in the 
amount of $9,454.86. 


(b) As of March 11, 1969, respondent had a shortage in 
shippers’ proceeds in the amount of $7,023.94. As of said date, 
respondent had outstanding checks drawn on the Mississippi Live- 
stock Yards Custodial Account in the amount of $14,980.14 and 
had, to offset said outstanding checks, a bank balance of $1,689.54 
and “deposits held for collection” in the amount of $6,266.66, or 
a total of only $7,956.20, resulting in said deficiency in shippers’ 
proceeds in the amount of $7,023.94. 


5. Respondent, on or about the twenty dates and in the eighty- 
eight transactions specified in paragraph V of the Complaint and 
in other transactions at divers other times during the period from 
January 1 through February 28, 1969, purchased livestock, in 
commerce, and, in connection with such purchases, issued checks 
drawn on its account in the Whiteside County Bank, Morrison, 
Illinois, which checks, when presented for payment, were returned 
unpaid to the payees because of insufficient funds in respondent’s 
said bank account. 


6. Respondent, in connection with the transactions described 
in Finding of Fact 5 above, failed to pay, when due, the purchase 
price of the livestock purchased by it in said transactions. 


7. Respondent, during the period from January 1 through 
March 10, 1969, in connection with its business as a market 
agency and dealer, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved 
in such business, nicluding (a) a General Ledger showing its as- 
sets, liabilities, and net worth; (b) a Cash Receipts and Disburse- 
ments Journal and Accounts Receivable Ledger for its Illinois and 
Iowa livestock operations; and (c) a list of outstanding checks 
issued in connection with its Illinois, Iowa, and Mississippi live- 
stock operations; and failed to reconcile its bank accounts in 
Illinois and Mississippi banks at regular intervals. 
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CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3 hereof, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) and by reason of the facts alleged in 
Findings of Fact 4 through 7 hereof, respondent has wilfully vio- 
lated sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 
208, 213(a), 221) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


Inasmuch as respondent has consented that an order be issued 
suspending its registration as a registrant under the Act for a 
period of 60 days and thereafter until it demonstrates that it is 
no longer insolvent and requiring it to cease and desist from the 
practices complained of in the Complaint and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from: 


1. failing to maintain its account, or accounts, for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. issuing checks in payment for livestock purchased, in com- 
merce, without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks; and 


3. failing to pay, when due, the purchase price of livestock 
purchased, in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and dealer subject to the Act, including, 
among other things, a General Ledger showing its assets, liabili- 
ties, and net worth, Cash Receipts and Disbursements Journal, 
Accounts Receivable Ledger, and a complete list of outstanding 
checks issued in connection with its livestock operations; and shall 
at reasonable intervals reconcile its custodial and general bank 
accounts. 


Respondent is suspended as a registrant under the Act for 
a period of 60 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
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ceeding terminating this suspension, after the expiration of the 
60-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,646) 


In re MARKET AGENCIES AT UNION STOCKYARDS, Chicago Illinois. 
P&S Docket No. 402. Decided August 14, 1969. 


Modification of rates and charges 


Respondents are authorized to make the requested modification in their cur- 
rent schedule of rates and charges. 


Ray Stoddard for Packers and Stockyards Administration. 
Warren C. Overman, Chicago, IIl., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
operating under an order issued on February 19, 1969, (28 A.D. 
172), continuing in effect to and including February 28, 1971, an 
order issued on January 7, 1969, (28 A.D. 17), authorizing as- 
sessment of the current temporary schedule of rates and charges. 


On July 9, 1969, a petition was filed on behalf of the respond- 
ents requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects, 
and requesting that the current schedule, as so modified, be con- 
tinued in effect to and including February 28, 1971. Notice of the 
petition and its contents was published in the Federal Register on 
July 30, 1969, (34 F. R. 12456), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. 


Packers and Stockyards Administration, by its attorney, filed 
an answer recommending that the petition be granted, and that 
the order to be issued remain in effect to and including February 
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28, 1971, unless modified or extended by further order before 
that date. 


Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on July 9, 1969, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 


in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including February 
28, 1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,647) 


In re S10uUX FALLS LIVESTOCK AUCTION COMPANY, INC. P&S 
Docket No. 4154. Decided August 18, 1969. 


Market agency—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 


the act while insolvent, issuing insufficient funds consignment proceeds 
checks, failing to remit net proceeds when due, failing to deposit ship- 
pers’ proceeds promptly, failing to maintain properly its account for 


shippers’ proceeds, issuing untrue or incomplete accounts of sale, and 
permitting employees to purchase livestock consigned to respondent for 
sale on a commission basis, and is suspended as a registrant for a 
period of 30 days and thereafter until no longer insolvent. 

James S. Krzyminski for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
failed to file exceptions to the hearing examiner’s report recom- 
mending that respondent be found to have violated the act as 
charged in the complaint. 


The recommended decision and proposed order of the hearing 
examiner are adopted as the final decision and order herein and 


the order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on May 7, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered market agency, 
was charged with operating while its current liabilities exceeded 
its current assets, misusing shippers’ proceeds, issuing insufficient 
funds checks, failing to pay consignors when due for livestock 
sold, failing to keep required records, and permitting an employee 
to buy consigned livestock. 


Copies of the complaint and the rules of practice were served 
on respondent on May 10, 1969. It was notified in writing that an 
answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of such hearing. Respondent has filed nothing. 


On July 14, 1969, complainant filed a recommendation that the 
order proposed below be issued. Hearing Examiner Jack W. Bain, 
to whom the proceeding had been assigned, issued a recommended 
decision on July 18, 1969, without further investigation or hear- 
ing, pursuant to Section 202.9(c) of the Rules of Practice (9 
CFR 202.9(c)). 
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PROPOSED FINDINGS OF FACT 


1. Sioux Falls Livestock Auction Company, Inc., the respond- 


ent, is a corporation with its principal place of business at Sioux 
Falls, South Dakota. At all times material herein it was engaged 
in operating the Sioux Falls Livestock Auction Company, Inc. 


stockyard, a posted stockyard under the Act, and in selling live- 
stock on commission at the stockyard, and was registered under 
the Act as a market agency to sell livestock in commerce. 


2. Respondent’s current liabilities exceed its current assets. As 
of October 31, 1968, it had current liabilities totaling $67,728.61 
and current assets totaling $57,721.41, resulting in an excess of 


current liabilities over current assets of $10,007.20. As of Novem- 
ber 30, 1968, it had current liabilities totaling $69,212.61 and 
current assets totaling $47,496.71, resulting in an excess of cur- 
rent liabilities over current assets of $21,715.90. 


8. Respondent, during the period from October 31, 1968, to 


November 30, 1968, engaged in the business of a market agency, 
selling livestock on a commission basis, notwithstanding the fact 
that its current liabilities exceeded its current assets. 


4. Respondent, during the period from October 31, 1968, 


through November 30, 1968, failed to maintain and use properly 


its custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of October 31, 1968, respondent had outstanding 


checks drawn on its custodial account for shippers’ proceeds in 
the amount of $95,901.22, and had to offset such checks, cash in 
said bank account in the amount of $37,954.30, no deposits in 
transit, and no current proceeds receivable, resulting in a defici- 
ency of $57,946.92 in funds available to pay shippers’ proceeds. 


(b) As of November 30, 1968, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 


the amount of $59,404.25, and had to offset such checks, cash in 


said bank account in the amount of $90.10, no deposits in transit, 


and no current proceeds receivable, resulting in a deficiency of 
$59,314.15 in funds available to pay shippers’ proceeds. 


5. The above deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
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to the proceeds receivable from sales of consigned livestock at 


the stockyard. 


6. Respondent, on or about the dates and in the transactions 
set forth below, in purported payment of the net proceeds result- 
ing from the sale of consigned livestock by respondent at the 
stockyard on a commission basis, issued checks drawn on its 
custodial account for shippers’ proceeds, which checks were re- 


turned unpaid by the bank because respondent did not have 
sufficient funds on deposit in the account. 


Date of Sale Amount of 
and Check Consignor Check 
(1968) 

November 12 Pete Anderson $ 442.05 
Sioux Falls, South Dakota 

November 12 John Hass & Charles Rhea 36.80 
Emery, South Dakota 

November 12 Hyronimus Bros. 829.50 
Sioux Falls, South Dakota 

November 19 Orlie Clinton 1,132.26 
Mitchell, South Dakota 

November 19 Eugene Olson 911.80 


Centerville, South Dakota 


7. (a) Respondent, on or about the dates and in the trans- 


actions set forth above, sold consigned livestock at the stockyard 


on a commission basis and failed to pay, when due, to the con- 
signors of such livestock the net proceeds resulting from such 
sales. 


(b) As of the date of the issuance of the complaint herein 


there remained unpaid a total of $3,332.41 in net proceeds due 
consignors of livestock sold by respondent at the stockyard on a 
commission basis. 


8. Respondent, in connection with its operations as a market 


agency, issued to consignors of livestock accounts of sale, as set 
forth below, which failed to show the name of the purchaser of 
the livestock, copies of which were retained as part of respond- 


ent’s books and records. 


No.of Buyer’s Name Designated 


Date Consignor Head on Account of Sale 
(1968) 
September 3 Ole Clinton 5 none 
Octover 22 Mable Johnson 1 ‘3 
November 5 Carl Parmley 7 
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No. of Buyer’s Name Designated 


Date Consignor Head on Account of Sale 
(1968) 
November 5 Gary Fossum 1 - 
November 12 Cliff Dablau 6 ™ 
November 12 Andrew Fonders 1 oo: 


9. Respondent, during the period from October 1, 1968, to 


November 30, 1968, failed to keep accounts, records, and memo- 


randa which fully and correctly disclosed all transactions in- 
volved in its business as a market agency, in that it failed to 
keep (1) a current general ledger of accounts showing assets, 


liabilities, net worth, income, and expenses, and (2) current and 


accurate ledgers showing accounts receivable and accounts pay- 
able. 


10. Respondent, on or about the dates set forth below, in con- 
nection with its auction sales conducted at the stockyard, per- 


mitted its weighmaster, Joe Ollerich, to purchase for his own 


account livestock which had been consigned to respondent for 
sale on a commission basis. 


Date No. of Head Amount of Purchase 
(1968) 
October 10 48 $5,311.80 
October 17 31 603.68 
October 29 2 268.65 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent’s financial condition does 


not meet the requirements of 7 U.S.C. 204, and it has willfully 
violated Sections 307, 312(a), and 401 of the Act (7 U.S.C. 208, 
213(a), 221) and sections 201.42, 201.43(a), and 201.57(a) of 


the regulations (9 CFR 201.42, 201.43(a), 201.57(a)), for which 
the following order should be issued. 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: (1) engaging in business as a market agency while 


its current liabilities exceed its current assets; (2) issuing checks 


or drafts in payment of the net proceeds resulting from the sale 
of consigned livestock in commerce on a commission basis without 
having sufficient funds on deposit in the bank account upon which 


they are drawn to pay such checks or drafts; (3) failing to pay 
to consignors when due, the net proceeds resulting from the sale 
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PROPOSED ORDER 
of consigned livestock by respondent; (4) failing to deposit in 


its custodial account for shippers’ proceeds within the time pre- 
scribed by section 201.42(c) of the regulations (9 CFR 201.42 


(c)), an amount equal to the proceeds receivable from sales of 
consigned livestock; (5) failing to otherwise maintain its cus- 


todial account for shippers’ proceeds in conformity with the pro- 


visions of section 201.42 of the regulations (9 CFR 201.42); (6) 


issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of purchasers; and (7) permit- 
ting its weighmaster or other employees of respondent engaged 


in the actual conduct of auction sales to purchase for their own 
account livestock consigned to respondent for sale on a commis- 
sion basis. 


Respondent is suspended as a registrant under the Act for 30 
days and thereafter until it demonstrates that the deficit in its 


custodial account for shippers’ proceeds has been eliminated, and 


that it is no longer insolvent. When respondent demonstrates 
that it has eliminated the deficit in its custodial account and that 
it is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration 


of the 80 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,648) 


In re THOMAS R. FADUSKI. P&S Docket No. 4182. Decided August 
19, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Paul M. Donovan for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 2, 1969, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent violated the bonding pro- 
visions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


On July 24, 1969, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. | 
Complainant has also recommended that respondent not be sus- 
pended as a registrant under the Act, because respondent has 
complied with the bonding requirements of the Act and the 
regulations. 


FINDINGS OF FACT 


spondent, is an individual whose address is Lyons Falls, New 


York 13368. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 


1. (a) Thomas R. Faduski, hereinafter referred to as the re- : 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his livestock obligations under the Act was termi- 
nated on July 24, 1964. Respondent was notified by certified mail 
on or about July 6, 1964, of such termination date and was in- 
formed that if he continued his livestock operations after the date 
of such termination without bond coverage, as required under the 
Act and the regulations, he would be in violation of section 312 (a) 
of the Act and sections 201.29 and 201.30 of the regulations pro- 
mulgated thereunder. Notwithstanding such notice, respondent 
has continued to buy and sell livestock in commerce without filing 
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and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the reg- 
ulations (9 CFR 201.29 and 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,649) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided August 26, 1969. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on June 26, 1969, continuing 
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in effect to and including June 30, 1971, an order issued on 
November 16, 1965 (24 A.D. 1482), authorizing assessment of the 
current temporary schedule of rates and charges. 


By a petition filed on June 25, 1969, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect to 
and including June 30, 1971. Notice of the petition and its con- 
tents was published in the Federal Register on July 19, 1969 (34 
F.R. 12141). On July 24, 1969, the St. Louis Stock Exchange 
filed a letter with the Hearing Clerk in which it stated that the 
increases proposed were excessive in view of the services present- 
ly performed by the respondent. On July 30, 1969, Sparks and 
Company filed a letter with the Hearing Clerk in which it objected 
to certain of the proposed increases. Neither document contained 
data supporting the objections. 


On August 14, 1969, the respondent filed a letter with the 
Hearing Clerk setting forth its reasons for seeking the proposed 
increases and responding to the objections filed. On August 20, 
1969, the St. Louis Live Stock Exchange and Sparks and Com- 
pany filed a telegram with the Hearing Clerk in which they stated 
that they did not desire an oral hearing in this matter. 


The Packers and Stockyards Administration, by its attorney, 
has filed an answer stating that it has conducted an investigation 
of the proposed modifications of the rates and charges contained 
in the petition filed on June 25, 1969, and the objections filed by 
St. Louis Live Stock Exchange and Sparks and Company, and has 
concluded from the information and data available to it that the 
modification are warranted under the Act. Accordingly, the Ad- 
ministration recommended that the petition be granted. 


In view of the above circumstances, and since the parties to this 
proceeding are agreed, the respondent is authorized to modify 
the current temporary schedule of rates and charges as requested 
in the petition filed on July 25, 1969, and to assess such current 
schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
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order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 30, 
1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,650) 


In re PIEDMONT PROVISION COMPANY, INC. P&S Docket No. 4148. 
Decided August 27, 1969. 


Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


James S. Krzyminski for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on May 1, 1969, by the Administrator of the Packers 
and Stockyards Administration, United States Department of 
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Agriculture. In the complaint, respondent was charged with fail- 
ing to pay, when due, the full purchase price of livestock pur- 
chased in commerce in connection with its operations as a packer. 


Copies of the complaint and the rules of practice were served 
on respondent on May 1, 1969. Respondent was notified in writing 
that in accordance with applicable regulations an answer should 
be filed within 20 days, and that failure to file an answer denying 
the specific allegations of the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of a hearing. Respondent has failed to file an answer as prescribed 
by the regulations. 


On June 5, 1969, complainant filed a recommendation that the 
order proposed below be issued. The Hearing Examiner, John G. 
Liebert, to whom the proceeding had been assigned issued a 
recommended decision on July 25, 1969, without further investiga- 
tion or hearing, pursuant to section 202.9(c) of the Rules of Prac- 
tice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The respondent in this proceeding, the Piedmont Provision 
Company, Inc., a corporation with its principal place of business 
located at RFD #2, Hillsboro, North Carolina, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for purposes of slaughter and was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock: 


Date of No. of Purchased At Amount of 
Purchase Head or From Purchase 
(1969) 
January 15 7 E. J. Gormley $963.24 
Durham, North Carolina 
January 23 6 ws 776.13 
January 29 6 7 958.36 
January 30 2 4s 272.45 
February 6 7 vm 958.01 
February 6 7 3 920.34 


As of the date of the issuance of the complaint and notice of 
hearing, there remained unpaid by respondent the total amount 
due for the livestock purchases set forth above. 
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PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has engaged in unfair practices 
in commerce in violation of section 202(a) of the Act (7 U.S.C. 


192(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


It is recommended, therefore, that the following order be issued. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 


respondent’s operations as a packer, shall cease and desist from 


failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


This order shall become effective on the first day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 12,651) 


In re WILFORD C. WHITE AND WILLIAM S. WHITE, JR., d/b/a 


BURKBURNETT LIVESTOCK COMMISSION COMPANY. P&S Dock- 
et No. 4153. Decided August 27, 1969. 


Bonding requirements—Suspension of registration—Default 


Respondents are ordered to cease and desist from engaging in business 
under the act without being bonded therefor and are suspended as 
registrants under the act until bonded as required. 


Garrett N. Wyss for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondents failed to file an answer to the complaint 
and did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 
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The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondents. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The respondents are charged in a complaint filed May 6, 
1969, with violating the Act and the regulations thereunder. The 
respondents have failed to file an answer to the complaint within 
the time prescribed by the rules of practice (9 CFR 202.9(a) ) 
and are in default. Accordingly, the matter was referred to the 
undersigned Hearing Examiner for the preparation of a report 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Wilford C. White and William S. White, Jr., herein- 
after referred to as respondents, are partners d/b/a Burkburnett 
Livestock Commission Company with their principal place of 
business located at Burkburnett, Texas 76354. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Burkburnett Livestock Commission Company, stockyard, 
Burkburnett, Texas, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. The surety bond which respondents maintained to secure 
performance of their market agency obligations under the Act 
was terminated on September 16, 1968. Respondents were notified 
by certified mail on or about August 30, 1968, of such termination 
date and were informed that if they continued their livestock 
operations after September 16, 1968, without bond coverage, as 
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required under the Act and regulations, they would be in viola- 
tion of section 312 of the Act and sections 201.29 and 201.30 of 
the regulations promulgated thereunder. Notwithstanding such 
notice, respondents have continued to engage in the business of a 
market agency, selling livestock in commerce on a commission 
basis, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the findings herein, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 


PROPOSED ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondents are suspended as a registrant under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents have complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. 


(No. 12,652) 


In re MARKET AGENCIES OPERATING at the SALT LAKE UNION 
Stock YARDS. P&S Docket No. 457. Decided August 29, 1969. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including August 31, 1971. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on August 11, 1967 (26 


A.D. 854), continuing in effect to and including August 31, 1969, 
an order issued on October 21, 1963 (22 A.D. 1125), authorizing 
assessment of the current temporary schedule of rates and 


charges. 


On August 25, 1969, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of rates 
and charges be extended to and including August 31, 1971. 


Prior to the issuance of the order of October 21, 1963, author- 


izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a desire 


to be heard in the matter, no interested person notified the Hear- 


ing Clerk of a desire to be heard. Inasmuch as the present petition 


does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 


and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 21, 1963, is continued in effect during the life 


of this order. 

This order shall become effective on September 1, 1969, and 
remain in effect to and including August 31, 1971, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


WITHDRAWAL OF DISCIPLINARY COMPLAINT 
BY STIPULATION OF PARTIES OR CONSENT 


(No, 12,653) 


In re MIDWESTERN BEEF, INC. P&S Docket No. 4067. Order issued 
August 18, 1969, by Thomas J. Flavin, Judicial Officer. 
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MENDELSON-ZELLER Co., INC. v. M. K. HALL PRODUCE and/or Lou 
LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 2-1150. De- 
cided August 6, 1969. 


Petition for reconsideration—Dismissal 


As the order of June 19, 1969, is supported by the evidence and by the law 
applicable thereto, the petition for reconsideration filed by Lou Loden 
Produce Distributor, is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer t 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued June 19, 1969, awarding reparation to com- j 
plainant against respondent Lou Loden Produce Distributor. On 
July 9, 1969, and for good reason shown by this respondent, an 
order was issued staying the order of June 19, and giving Lou 
Loden Produce Distributor additional time, to and including July 
28, 1969, within which to file a petition for reconsideration of the 
order of June 19. On July 29, 1969, a telegram was received from 
Lou Loden Produce Distributor, and although it was not filed 
within the designated time, it is nevertheless accepted for filing 
as this respondent’s petition for reconsideration of our order of 
June 19, 1969. 


Upon reconsideration of the order of June 19, 1969, we find 
that all the matters set forth in respondent Lou Loden Produce ! 
Distributor’s petition were thoroughly analyzed and considered at ' 
the time of the issuance of such order. The order, in our opinion, 
is supported by the evidence and by the law applicable thereto. 
Accordingly, the petition should be and hereby is dismissed 
without prior service upon complainant and the order of June, 
19, 1969, is reinstated, except that the time for payment shall be 
within 30 days from the date of this order. ’ 


Copies of this order shall be served upon the parties. 
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(No. 12,655) 


STOCKTON TOMATO Co., INC. v. ALBEE TOMATO Co., INC. PACA 
Docket No. 2-1071. Decided August 6, 1969. 


Claimed deduction agreement—Lack of evidence—No showing of damages 


Where respondent accepted the tomatoes in question and has shown no 
breach of contract by complainant and resulting damages therefrom, 
respondent is liable to complainant for the full purchase price of the 
tomatoes, less the amount already paid by respondent to complainant 
on said produce. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $450.00 in connection 
with a shipment of tomatoes in interstate commerce. 

A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. Since the amount in- 
volved does not exceed $1,500, the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief within the time allowed. 


FINDINGS OF FACT 


1. Complainant, Stockton Tomato Co., Inc., is a corporation 
whose address is P. O. Box 1275, Stockton, California. 

2. Respondent, Albee Tomato Co., Inc., is a corporation whose 
address is Stores 118-120 Row A, Hunts Point Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about October 12, 1967, in the course of interstate 
commerce, complainant sold and shipped from French Camp, 
California, to respondent in Bronx, New York, one truckload of 
tomatoes consisting of 300 40-pound crates of size 5x6s and 600 
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40-pound crates of size 6x6s at a price of $3.50 per crate for the 
5x6s and $3.25 per crate for the 6x6s, or a total of $3,000, f.o.b. 
Stockton, California. There was an additional charge of $15 for 
a Transigard Unit making a total invoice price of $3,015. The con- 
tract of sale was negotiated by Moe Scherer, a broker located in 
Homestead, Florida. 


4. Between 4:00 p.m. October 11, and 11:45 a.m. October 12, 
1967, prior to shipment, the tomatoes involved herein were fed- 
erally inspected at French Camp, California, with the following 
results: “Product Tomatoes; Loader’s count 900; Type 40 lb W/B 


crates; Markings Ace; Decay None; Grade U.S. No. 1; Mature 
Green; Meets Size as Stamped; Defects Average within Toler- 
ance; Meets Canadian Import Requirements.” 


5. On or about October 17, 1967, the shipment of tomatoes ar- 
rived in Bronx, New York, at respondent’s place of business and 
was accepted by respondent. 


6. After arrival at destination in Bronx, New York, on October 
17, 1967, at 6:10 a.m., the tomatoes were again federally inspected 
while stacked in respondent’s place of business with the following 
results: 


“Condition of pack: Well filled. 
“Temperature of product: Ranges 56 to 58° F. 


“Size: Jumbled pack in crates marked 5x6 & 1 gr, 6x6. Size 
not determined. 


“Quality: Clean; mostly well formed and smooth, some fairly 
smooth. Grade defects range 8 to 21%, average 15% consist- 


ing of scars, catfaces, growth cracks, insect and mechanical 
damage and misshapen tomatoes. 


“Condition: Average approximately 50% green and breakers, 
30% turning and pink, 20% light red and red. Decay range 
1 to 5% in half of samples, none in remainder, average 1% 
Gray Mold Rot in all stages. Range 6 to 11%: average 8% 
damaged by numerous slightly sunken discolored areas, oc- 
curring over shoulders. 


“Grade: Fails to grade U.S. No. 1 account grade defects. 
Now approximately 75% US No. 1 quality.” 


7. On November 14, 1967, respondent paid complainant $2,565 
on the invoice price of the tomatoes, leaving a balance of $450 
unpaid. 











Sl 





STOCKTON TOMATO v. ALBEE TOMATO 1053 
Cite as 28 A.D. 1051 


8. The informal complaint was filed on February 9, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that an oral agreement was entered into 
between the broker, Moe Scherer, and Frank Ray, President of 
complainant, that respondent would be allowed a 50 cents deduc- 
tion per crate on the purchase price of the tomatoes. Complainant 
denies this allegation. Respondent had the burden of proving by 
a preponderance of the evidence that such an agreement was 
entered into. In support of its allegation, respondent submitted 
the following statement by Moe Scherer: 


“I tried many times to get [respondent’s] load adjusted but 
Mr. Ray kept putting me off. 


“Finally, the day before I was to leave California, Mr. Ray 
told me to have [respondent] get check out, and I told him 
that there would have to be some adjustment before [re- 
spondent] would. He then told me, and these were his very 

words, ‘To do whatever I thought was right, but to remember 
that there would be another year.’ 


“T then told him that $.50 per box would be deducted and that 
[respondent was] being more than reasonable in this matter 
and he said no more about it.” 


Frank Ray on behalf of complainant, denied having this con- 
versation with the broker. In addition respondent’s letter which 
accompanied its November 14 partial payment did not mention 
any agreement with complainant regarding the deduction. Re- 
spondent merely stated “‘we feel more than justified in deducting 
$0.50 a box.” Complainant immediately upon receipt of this letter 
wrote to respondent objecting to the deduction and accusing re- 
spondent of taking a unilateral deduction without any authoriza- 
tion. Complainant also states in this letter that he had received 
no complaint relative to this shipment prior to respondent’s 
letter of November 14, 1967. There is no evidence in the record 
that respondent replied to this letter. In fact, the first reference 
in the record to such an agreement does not appear until August 
1, 1968, in the form of a letter from the broker which is made a 
part of the report of investigation. Respondent had ample op- 
portunity to mention the alleged agreement in prior correspond- 
ence which is a part of the record but it failed to do so. We are 
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unable to find that respondent has met its burden of proving by 
a preponderance of the evidence that complainant agreed to the 
alleged deduction. 


The inspection report at destination shows that complainant 
made good delivery for a load of tomatoes that was sold as 85% 
U.S.No. 1. Complainant maintains that these were, in fact, the 
terms of the sale. Respondent on the other hand contends that 
the contract called for a load of U.S. No. 1 tomatoes. However, 
this issue is not material to the decision in this case because even 
if respondent were to prove that the contract called for a load of 
U.S. No. 1 tomatoes and that complainant breached such a con- 
tract, respondent made no effort to prove any damages resulting 


from such a breach. The record contains no evidence upon which 
we could compute such damages. 


Since respondent accepted the load of tomatoes in question, it 
became liable for the full purchase price thereof less damages re- 
sulting from any breach by complainant. Since respondent has 
shown no such damages, it is liable for the full amount of the 
purchase price. Respondent has already paid to complainant 
$2,565. This leaves a balance still unpaid of $450. Respondent’s 
failure to pay complainant this amount is a violation of section 
2 of the act for which reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $450, with interest thereon at 
the rate of 6 percent per annum from November 1, 1967, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 12,656) 


PHOENIX VEGETABLE DISTRIBUTORS v. BROSS PACKING Co. PIK-A- 


PAK and/or VANTAGE SALES Co. PACA Docket No. 2-1146. 
Decided August 7, 1969. 
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Grade to destination—Rejection 


Where the terms of the contract guaranteed grade to destination and the 
onions were out of grade on arrival, respondent Bross rejected the 
onions with reasonable cause and the complaint as to respondent Bross 
is dismissed. Where complainant has failed to establish a cause of 
action against respondent Vantage Sales, the complaint against this 
respondent is also dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Irwin Horowitz, Horowitz and Bross, Newark, New Jersey, for respond- 
ent Bross Packing Co. Pik-A-Pak. 
Respondent Vantage Sales Co. pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $238.31 in con- 
nection with the sale and shipment of a carload of onions in inter- 
state commerce. 

Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon the respondents. A copy 
of the report of investigation was also served upon complainant’s 
representative. Respondent Bross Packing Co. Pik-A-Pak (here- 
inafter sometimes referred to as Bross) filed an answer to the 
complaint, denying liability to complainant for any additional 
amount and requesting dismissal of the complaint. Respondent 
Vantage Sales Co. (hereinafter sometimes referred to as Vantage 


Sales) filed an answer denying any liability to complainant in con- 
nection with the transaction. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, but no additional statements were filed 


by the respondents. Neither party submitted a brief. 


FINDINGS OF FACT 
1, Complainant, Phoenix Vegetable Distributors, is a corpora- 


tion whose address is 1932 West McDowell Road, Phoenix, 
Arizona, 
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2. The first respondent is a corporation, M. Bross, Inc., doing 


business as Bross Packing Co. Pik-A-Pak, whose address is 212 
Miller Street, Newark, New Jersey. At the time of the trans- 
action involved herein, this respondent was licensed under the Act. 


8. The second respondent is an individual, Joseph Horrillo, Jr., 


doing business as Vantage Sales Co., whose address is 200 Main 
Street, Fort Lee, New Jersey. At the time of the transaction in- 
volved herein, this respondent was licensed under the Act. 


4, On or about June 3, 1968, in the course of interstate com- 


merce and by oral contract, complainant sold to respondent Bross 
Packing Co. Pik-A-Pak a carload of U.S. No. 1, Pre Pak Granex 


onions, Garnish Brand, Size 1% to 3 inches, consisting of 800 
50-pound bags, at $1:50 per bag, f.o.b. grade guaranteed to desti- 


nation. 


5. The contract was negotiated by respondent Vantage Sales 
Co., a broker at Fort Lee, New Jersey, who issued a Brokers 
Standard Memorandum of Sale and mailed copies to both parties. 


6. Complainant shipped, on June 3, 1968, in car FGEX 39771 


from the State of Arizona to respondent Bross Packing Co. Pik-A- 


Pak at Newark, New Jersey, 800 50-pound bags of onions, and 
wired respondent Vantage Sales Co. as follows: 


“SHIPPED FGEX 39771 SFE PENN HUNTER STREET 
YARD BROSS PACKING CONTAINS 800 PRE PAK 


YELLOW ONIONS $1.50 FOB PROTECTING GARNISH 
BRAND MARKET SOME STRONGER HERE THIS P.M.” 


7. The carload of onions arrived at Newark, New Jersey, on 
June 10, 1968, and at 12:35 p.m. on that date the onions received 


a Federal inspection restricted to product and lading in upper 
three layers of the load. The pertinent part of the report of this 


inspection is as follows: 


“Temperature of product: Doorway: Top 80°.F. Bottom 
48° FF. 


“Quality: Mature, clean, bright and fairly well to well 


shaped. Grade defects average 5% mostly cuts, many sun- 
scald. 


“Condition; Generally firm, Decay in most samples from 1 to 


11%, in many samples none, averages 4% Bacterial Soft 
Rot in all stages. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Medium (Granex-Grano) account of condition.” 


8. The onions were rejected by Bross Packing Co. Pik-A-Pak 
for failure to meet grade at destination, and complainant con- 


signed the onions to Joseph Fierman & Son, Inc., Bronx, New 
York, for resale, and received net proceeds from such resale in 
the amount of $961.69, or $238.31 less than the contract price. 

9. The formal complaint was filed on October 4, 1968, which 
was within 9 months after accrual of the alleged causes of action 


herein. 


CONCLUSIONS 
The principal issue presented by the pleadings concerns the 


term “grade guaranteed to destination”. It is complainant’s posi- 


tion that it never agreed to this term and that respondent Bross’ 
rejection of the onions was without reasonable cause. 


Both respondents contend that the terms of the contract are 
as set forth in the Brokers Standard Memorandum of Sale issued 


by respondent Vantage Sales. The broker states that he prepared 


the memorandum of sale and air-mailed it to complainant on the 
date of purchase, June 3, 1968, and that it therefore should have 
reached complainant no later than June 5 or June 6, 1968. Com- 
plainant’s evidence shows that, by letter dated June 10, 1968, 


{and which other evidence of record shows was not postmarked 


in Phoenix, Arizona, until the p.m. of June 11, 1968], complainant 
returned the confirmation or memorandum of sale to Vantage 
Sales, stating that complainant “‘did not confirm these cars in the 
manner these confirmations show,’”’ and requested ‘“‘a corrected 


confirmation”. The broker Vantage Sales replied to complainant’s 


letter on June 13, 1968, and stated therein that, in 14 years as a 


broker, “all my sales have been either delivered or on a FOB— 
grade guaranteed to destination basis. I know of no Arizona ship- 
per who has sold a car to New York on a FOB basis, which as- 
sumes inspection and acceptance final FOB ... But more im- 


portant, if you disagreed with the terms of sale, you should have 


objected to the confirmations in writing within 24 hours after 
receipt as required by U.S.D.A. regulations. Since our confirma- 
tions ... were dated and mailed on June 3, 1968, and your letter 


of objection to terms was postmarked on June 11, it is obvious 


that terms were not contested in 24 hours . . . Accordingly, I 
return herewith the confirmations in question.” 
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Respondent Vantage Sales wrote the Department that when he 


reported to complainant that the car was out of grade upon ar- 


rival, complainant’s Mr. McGaffee offered Bross an allowance to 


keep the car, but that Bross wanted an allowance greater than 
complainant was willing to grant. Vantage Sales further stated, 
“When we could not arrive at a mutually agreed allowance, Mr. 


McGaffee brought up the matter that they had sold the car on a 
FOB basis and had not guaranteed grade to destination.” 


According to the evidence, when complainant was informed on 
June 10 of the condition of the onions upon arrival, respondent 


Bross was offered the onions at $1.25 per bag. Bross made a 


counteroffer of $1.00 per bag, which was refused by complainant. 


Significantly, we think, complainant’s letter to Vantage Sales re- 
turning the confirmation was dated June 10, although it was not 
postmarked until the afternoon or evening of June 11. Although 


complainant nowhere in its evidence indicates the date it received 
the Brokers Memorandum of Sale, it is reasonable to assume that 
since it was forwarded by air mail from New Jersey to Phoenix, 
Arizona, on June 3, that complainant must have received it no 
later than June 5 or 6. Complainant did not promptly return the 
Brokers Memorandum of Sale along with complainant’s protest 


of the terms set forth therein. On the basis of the evidence, it is 


our conclusion that the terms of the contract between complainant 
and respondent Bross were those set forth in the Brokers Stan- 
dard Memorandum of Sale, including “grade guaranteed destina- 
tion.” 


In view of the report of the inspection of the onions upon ar- 
rival, and having found that the contract called for U.S. No. 1 
onions upon arrival, it is clear that the onions delivered by com- 
plainant did not conform to the contract. The rejection by re- 
spondent Bross, therefore, was justified and was not without 
reasonable cause. Accordingly, we conclude that this respondent 
is not indebted to complainant in any amount and the complaint 
as to respondent Bross should be dismissed. In view of the fore- 
going conclusions, it also follows that complainant has failed to 
establish a cause of action against respondent Vantage Sales, and 
the complaint as to this respondent should also be dismissed. 
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ORDER 
The complaint filed herein is hereby dismissed as to both re- 


spondent Bross Packing Co. Pik-A-Pak and respondent Vantage 
Sales Co. 


Copies of this order shall be served upon the parties. 


(No. 12,657) 


H. MCKNIGHT v. GROWERS PRODUCE. PACA Docket No. 2-1281. 


Decided August 18, 1969. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On June 26, 1969, an order was entered reopening a default 
order of May 27, 1969, and giving respondent 20 days within 
which to file an answer to the complaint. The twenty-day period 
has expired and an answer has not been filed. Accordingly, the 


order of June 26, 1969, is vacated, the order of May 27, 1969, is 
reinstated and respondent shall pay the amount awarded within 
30 days from the date of this order. 


(No. 12,658) 


CITY PRODUCE Co. v. JAMES STAFOS. PACA Docket No. 2-758. 
Decided August 19, 1969. 


Failure to account correctly—Insufficient records—Calculated 
value—Gross proceeds 


Where respondent over a pericd of time sold shipments of cantaloups for 
complainant’s account and failed to keep adequate records, price, etc., 
for each shipment, amount owing to complainant is calculated on weekly 
average price for cantaloups received by respondent as shown by 
respondent’s records. 
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Burden of proof 


Where complainant claimed agreement was for $100 a load and respondent 
claimed 7 to 20 percent commission, evidence supports complainant and 
respondent failed to sustain burden of proving expenses claimed in 
excess of expenses admitted by complainant to have been agreed upon 
between the parties. 


Harley E. Venters, Oklahoma City, Oklahoma, for complainant. 
Wash H. Brown and Patricia Kiely, Kansas City, Kansas, for respond- 
ent. 


Harold A. Houske, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely formal complaint was filed in which complainant sought, 
after amendment, reparation from respondent in the amount of 
$159,162.88 in connection with transactions involving the ship- 
ment of cantaloups, watermelons, tomatoes, honeydew melons, 
limes, and pineapples in interstate commerce. A copy of the form- 
al complaint and a copy of the Department’s report of investiga- 
tion were served upon respondent, and a copy of the report of 
investigation was also served upon complainant. Respondent filed 
an answer and amendments denying liability for the amount 
claimed, and praying for an award to respondent of a sum de- 
termined to be reasonable for the services he had performed for 
complainant. Complainant filed a reply denying liability to re- 
spondent. 


Respondent requested an oral hearing at Kansas City, Missouri. 
A prehearing conference was held, at which time the parties 
stipulated as to certain evidential facts and documents, agreed 
to certain facts, defined factual and legal issues, and agreed upon 
the issues to be tried. A hearing was held in this case on October 
28, 29, 30 and 31, and November 1, 1968. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Doyle Bell, doing 
business as City Produce Co., whose address is P. O. Box 1471, 
Ardmore, Oklahoma. At the time of the transactions involved 
herein, complainant was licensed under the act. 
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2. Respondent is an individual James Stafos, whose address is 
6235 Kansas Avenue, Muncie, Kansas. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 

3. On or about May 11, 1967, contemplating shipment in inter- 
state commerce, respondent and complainant entered into an oral 
agreement, the terms of which included the following: 


(a) Respondent was to solicit orders for, and sell, on be- 
half of complainant, cantaloups and watermelons to 
chain stores and other buyers located in the metro- 
politan area of Kansas City, Kansas, and surrounding 
States; 


(b) Complainant was to ship sufficient cantaloups in bulk 
and watermelons to fill the orders. Respondent was 
to sort, crate, process, prepare for delivery, and de- 
liver as per instructions of the buyers thereof, all 
cantaloups and watermelons sold by respondent; 


(c) Complainant was to set minimum sale prices per 
cantaloup, and respondent was to sell watermelons 
and “cull” cantaloups at the best price available ac- 
cording to the size, quality, and condition of the same; 


(d) On those occasions when complainant was unable to 
furnish cantaloups in quantity, size and quality sold 
by respondent, complainant would authorize respond- 
ent to buy the same on the open market; 


(e) Complainant was to pay respondent $100 per load 
commission and reimburse respondent for all ex- 
penses incurred in handling the cantaloups and water- 
melons supplied by complainant. 


4. Beginning on or about May 11, 1967, and continuing through 
August 14, 1967, complainant shipped to respondent 170 truck- 
loads of cantaloups, weighing 4,359,290 pounds, from Laredo, 
Texas, and Ryan, Oklahoma. During the period May 13 through 
August 15, 1967, complainant shipped to respondent 25 lots of 
watermelons, weighing 885,790 pounds, from the same origins. 
All of these shipments were accepted by respondent. 


5. In most instances, respondent sorted complainant’s canta- 
loups, placed them in cribs and crates, sold them, and delivered 
them to retail outlets. Some of complainant’s cantaloups were 
sold at a market operated by respondent at his place of business 
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at 5640 Wolcott Drive, Kansas City, Kansas. Some of complain- 
ant’s cantaloups were sold at a market outlet rented and operated 
by respondent in Kansas City, Missouri. At these two markets re- 
spondent also sold and delivered cantaloups obtained from sources 
other than complainant. Respondent was paid for all such canta- 
loups by the crate, crib, or item and not by the pound. 


6. The records maintained by respondent are not such as to 
fully disclose all transactions in sufficient detail as to be readily 
understood and audited. 


7. The market value of the 4,359,290 pounds of cantaloups 
received by respondent from complainant is $337,338.79. 


8. Complainant authorized respondent to purchase cantaloups 
for complainant’s account at a cost of $22,527.05. Complainant 
agreed to allow respondent a credit of $5,843.77 in connection 
with such purchases. 


9. Complainant agreed to allow respondent credit for the fol- 
lowing expenses and other items: 


Advance to drivers $ 310.00 
Repairs to complainant’s truck 113.88 
Board and room for drivers 737.44 
Freight inbound 4,123.81 
Honda motorcycle 450.00 
Ice crusher 2,500.00 
Corn and cabbage 5,333.30 

$13,568.43 


10. Respondent is also entitled to credit for the following items: 


Commission $17,000.00 
Labor for packing and cost of crates 17,587.55 
Telephone 874.92 
Ice 507.45 
Outbound freight 730.00 

$36,699.92 


11. On or about June 15, 1967, contemplating shipment in inter- 
state commerce, complainant and respondent orally agreed to en- 
large the contract set forth in Finding of Fact 3 to include 
tomatoes, honeydew melons, limes, and pineapples. Pursuant to 
this amendment, complainant shipped to respondent 2 lots of 
tomatoes, 450 crates of honeydew melons, 100 crates of limes and 
7 lots of bulk pineapples. Respondent accepted and sold these com- 
modities for complainant’s account. 
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12. On October 6, 1968, complainant and respondent signed 
separate agreements with substantially the same wording pur- 
porting to settle the accounts between them with respect to the 
tomatoes, honeydew melons, limes, pineapples, and watermelons. 
The agreement signed by respondent reads as follows: 


“AGREEMENT 


State of Kansas 
County of Wyandotte 


I, James Stafos, 6235 Kansas Avenue, Muncie, Kansas do 

hereby agree that the following quantities and amounts shown 

are the true and correct amounts involved in the U. S. De- 

partment of Agriculture complaint PACA FW-3949, Robert 
Doyle Bell doing business as City Produce Co., Ardmore, Okla- 
homa, Complainant. 


2 lots of tomatoes $ 3,478.50 
1 lot of 450 crates honeydew melons 307.50 
1 lot of 100 crates Limes 484.00 
7 lots of bulk Pineapples 168,320 pounds 7,242.79 
25 lots of Watermelons 885,790 pounds 31,146.20 

$42,658.99 


This amount of $42,658.99 is authorized to be deducted from 
the total sum paid to Mr. Bell for the proceeds of my hand- 
ling his commodities of $203,000.00. This leaves the amount 
of $160,341.01 to apply to the cantaloup deal.” 


18. Respondent actually paid $193,000.00 to complainant in- 
stead of the $203,000.00 shown in the agreements. 


14. The amount due complainant from respondent after allow- 
ing all credits is $130,885.66. 


15. The formal complaint was filed on October 23, 1967, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that respondent in violation of section 2 
of the act, failed to truly and correctly account and make full 
payment promptly in connection with the loads of cantaloups, 
watermelons and other produce shipped to and disposed of by 
respondent for complainant’s account. Respondent contends 
otherwise. At the prehearing conference it was stipulated by the 
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parties that the agreement entered into between them on or 
about May 11, 1967, included the terms set forth in Finding of 
Fact 3, with the exception of 3 (e). There is no dispute that this 
agreement was subsequently amended to include pineapples, 
honeydew melons, tomatoes and limes. 


The basic problem in this case is determining the value of the 
cantaloups shipped by complainant to respondent. Respondent 
urges in his brief that the total proceeds received from the sale 
of complainant’s cantaloups can be ascertained by mathematical 
calculation. He contends that he received for all cantaloups that 
he handled during the 1967 season the sum of $291,533.78 from 
retail customers and the sum of $14,152.11 from market outlets 
operated by him, for a total of $305,685.89. From this he deducts 
the sum of $61,570.10 representing the cost of cantaloups obtained 
from other suppliers to fill orders, where complainant did not have 
enough cantaloups, and concludes that the total amount received 
for complainant’s cantaloups is $244,115.79. 


Respondent’s records which were received in evidence at the 
oral hearing will not sustain a finding that the gross proceeds 
received by respondent for all cantaloups amounted to $305,- 
685.89. The evidence shows that respondent did not maintain a 
receiving record, and there are missing sales books and individ- 
ual sales tickets (invoices). In many instances, the sales tickets 
do not show the date of sale, the purchaser’s name, the kind and 
quality of product involved, the unit price of the commodity, or 
the total selling price. An identifying lot number was not as- 
signed by respondent to any shipment received and no other 
means of identification was used by respondent. Only two of the 
loads of cantaloups shipped by complainant could be identified 
in respondent’s sales. There were no records showing claimed 
adjustments, rejections or dumping. In this connection, respon- 
dent testified that in July 1967, complainant authorized the 


dumping of four or five loads of cantaloups. Complainant denied 
that he was advised of any dumping. 


Complainant contends that since respondent has not provided 
and cannot provide sufficient records from which to make a 
proper accounting, the value of complainant’s cantaloups must 
be calculated using a price per pound based on respondent’s sales 
records. There was no serious dispute concerning the quantity 
in pounds of cantaloups delivered to respondent by complainant. 


Respondent neither affirmed nor denied the number of trucklots 
and weights that complainant testified were delivered to respon-: 
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dent, and the evidence adduced by complainant clearly shows 
that complainant delivered cantaloups weighing 4,359,290 
pounds.' A per-pound value for these cantaloups was calculated 
by computing an average price per pound for each week by using 
respondent’s sales records. In this connection, a weight of 60 
pounds was assigned to the crates and 800 pounds to the larger 
containers called cribs used by respondent. The weight for each 
trucklot delivered by complainant during that week was then 
multiplied by the average price for that week to establish the 
value of each trucklot. This computation shows the total value 
of the cantaloups shipped by complainant to be $337,338.79. The 
disparity between this value and the gross proceeds claimed by 
respondent or $98,223.00 clearly illustrates that respondent’s 
records do not cover all of complainant’s cantaloups. 


The value of complainant’s cantaloups was properly calculated 
in this manner. Respondent could have maintained the identity 
of complainant’s cantaloups and was required to do so by the 
applicable regulations under the act (7 CFR 46.14 to 46.32). Un- 
der these circumstances, complainant is entitled to recovery 
based upon his original contribution to the mass and the average 
price realized therefor, although it might be true that if respon- 
dent had kept complainant’s cantaloups separate the calculated 
value of these cantaloups might be lower. 
separate the calculated value of these cantaloups might be lower. 


Complainant alleged in the formal complaint and testified at 
the oral hearing that he authorized purchases by respondent of 
cantaloups from other suppliers, to complete orders which com- 
plainant could not fill, in the amount of $22,527.05. In connec- 


tion with these authorized purchases, complainant has credited 
respondent in the amount of $5,843.77. 


The next matters in dispute concern the commission and ex- 
penses claimed by respondent in connection with the cantaloups. 
Complainant alleged that he agreed to pay respondent a commis- 
sion of $100 per load. Respondent alleged in his answer that no 
commission was agreed upon but he assumed he would be en- 
titled to the rate usual in the trade of 7 to 20 percent. Respon- 
dent’s brief includes a claim for a commission of 15 percent, or 
$41,819, whereas complainant allows a commission of $17,000. 
Complainant’s allegation is supported by his own testimony as 
well as that of James Yell who testified that he was present 
when the agreement was entered into. It is concluded that com- 


1. Except for 4,848 80-pound crates and 312 60-pound crates these melons were in bulk. 
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plainant agreed to pay and respondent agreed to accept a com- 
mission of $100 per load, or a total of $17,000. 


Complainant testified that he agreed to reimburse respondent 
for actual expenses incurred for labor in unloading and packing 
the cantaloups in crates, for crates, ice, freight and telephone, 
and for cash sales, including those for coolers. Complainant 
agreed that respondent was entitled to the expenses and other 
items set forth in Finding of Fact 9, including a credit for corn 
and cabbage purchased by complainant from respondent. It is 
complainant’s contention that the other amounts claimed by re- 


spondent are not supported by his records and, therefore, should 
be disallowed. 


Respondent testified that complainant agreed at the outset to 
pay him 50 cents per crate for labor in packing, plus 25 cents for 
cost of the crate, and that later, when he could not get enough 
crates, Safeway Stores agreed to loan him cribs and complainant 
agreed to allow respondent $5 per crib for picking up the cribs 
at Safeway, filling, loading and delivery.2 Respondent claimed 
that he packed 44,113 crates and 1,432 cribs, making a total due 
of $33,084.75 and $7,160.00, respectively. In view of complain- 
ant’s testimony that he did not agree to these charges, we are 
unable to conclude that respondent has sustained the burden of 
proof resting upon him. However, complainant did testify that 
used crates cost 10 cents each and that labor for packing a crate 
is 10 cents and for a crib $1.50. Respondent admitted that he did 
not use any new crates. He testified that the lowest charge he 
had been quoted for packing a crate in 1967 was 65 cents. On the 
basis of the evidence, it is concluded that a reasonable charge for 
each crate furnished by respondent is 10 cents, and that a rea- 
sonable packing charge is 25 cents for a crate and $1.50 for a 


crib. Applying these charges to the number of crates and cribs 
claimed by respondent, we find that the cost is $15,439.55 and 


$2,148.00, respectively, or a total of $17,587.55. Complainant 
urges that the number of crates and cribs claimed by respon- 
dent includes cantaloups purchased from other suppliers. How- 
ever, using the same average weights that were applied in com- 
puting the value of complainant’s cantaloups, 60 pounds for 
crates and 800 pounds for cribs, the total weight of these crates 
and cribs is 3,792,380. This is less than the total weight of bulk 


2. Respondent deducted $4 per crib in his first accounting given to complainant on or abbout 
September 1, 1967. 
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cantaloups delivered by complainant, which is 3,952,730 pounds. 


Under the circumstances, we think that respondent should be 
allowed a credit of $17,587.55. 


Respondent claimed in his answer $7,279.96, the estimated cost 
of ice. The evidence submitted by respondent is inadequate to 
establish this amount. However, respondent testified that the 
ice tickets presented by drivers on inbound shipments totalled 


$507.45. Respondent should be allowed credit for the amount of 
$507.45. 


Respondent’s answer included a claim for $730 for freight 
charges paid for deliveries to points outside of Kansas City. 
Kansas. Respondent was granted permission at the pre- 
hearing conference to amend his answer to increase this 
amount to $6,550. Paul Rameriz, a temporary employee of re- 
spondent, testified that the figure of $730 was obtained from the 
checks paid to the drivers. Respondent was unable to explain 
the additional amount claimed. Respondent’s claim is allowed 
only for the sum of $730. 


Respondent next claims $874.92 for telephone calls made to 
complainant in connection with the transaction. Complainant ad- 
mitted that he had daily telephone conversations with respon- 


dent. Respondent and Rameriz testified that respondent’s bills 
for telephone calls to complainant totaled $874.92. This amount 
appears reasonable and is allowed. 


Additional sums are claimed by respondent, including $5,250 
for local delivery expenses, $650 for the rental of a stall and 
coolers, and $3,900 for the salary of salesmen at such stall. The 


evidence is not sufficient in our opinion to establish any of these 
claims. 


Both complainant and respondent contended that the agree- 
ments of October 6, 1967, (Finding of Fact 12) were inaccurate 
as to some of the figures stated therein. Since such agreements 
are only prima facie evidence of the correctness of the quanti- 


ties, amounts, and credits stated therein, the parties were per- 
mitted to adduce evidence challenging the correctness of the en- 


tries. The burden of proof to show affirmatively that a mistake 
or omission had been made and the correction that was neces- 


sary was placed upon the party who challenged the entries. Com- 
plainant and respondent stipulated at the prehearing conference 
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that $193,000 had been paid by respondent to complainant, in- 
stead of the $203,000 set out in the agreements. 


Respondent challenged the entries with respect to the tomato, 
honeydew melon, lime, pineapple, and watermelon accounts. As 
was the case with the cantaloups, respondent’s records do not 
identify or account for the handling of these commodities. The 
evidence does not establish that the entries as to amounts and 
quantities in the agreements are in error. Accordingly, respon- 
dent has not sustained his burden of proof challenging the prima 
facie nature of the agreement signed by him on October 6, 1967, 
and except for the correction resulting from the stipulation of 
the parties, it is concluded that no correction of the agreements 
is warranted. 

Complainant asked that he be awarded costs and attorney’s 
fees. Statutory authority to do so in these proceedings is lacking. 


Hart Cherry Packers, Inc. v. Johnston Pie Co., 22 A.D, 788, 


To summarize, the gross amount due complainant from respon- 
dent in connection with the cantaloups is $337,338.79 and in con- 
nection with the other commodities is $42,658.99, or a total of 


$379,997.78. Deducting credits due respondent of $56,112.12, 


leaves a balance of $323,885.66. Of this amount, respondent has 


paid complainant $193,000, leaving the sum of $130,885.66 due 
and owing to complainant. Respondent’s failure to properly ac- 
count for and pay over to complainant the full amount due him 


constitute violations of section 2 of the act. Complainant should 
be awarded reparation in the amount of $130,885.66, with in- 


terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, the sum of $130,885.66, with 
interest thereon at the rate of 6 percent per annum from Sep- 
tember 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 
(No. 12,659) 


F. H. Hocue Propuce Co. v. Victory DISTRIBUTING COMPANY, 
Inc. PACA Docket No. 2-912. Decided August 19, 1969. 
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F.o.b. sale—Suitable shipping condition—Breach not established 


Where respondent accepted upon arrival two shipments of cantaloups pur- 
chased on basis of brand, with no U.S. grade specified, and the results 
of an inspection made about 36 hours after arrival do not establish 
a breach of warranty of suitable shipping condition, respondent is liable 
to complainant for balance of purchase price. Respondent’s counterclaim, 
based on the alleged violations of the suitable shipping condition war- 
ranty, is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,189.81 in 
connection with the sale and shipment of two carloads of canta- 


loups in interstate commerce, 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was served upon complainant. 


Respondent filed an answer, denying liability and counterclaim- 
ing for $1,815.00. Respondent requested an oral hearing. 


An oral hearing was held at Chicago, Illinois, on November 
15, 1968. Both parties were represented by counsel. One witness 
testified for respondent and none for complainant. The parties 


stipulated as to most of the facts, Each party filed a brief. 


FINDINGS OF FACT 
1. Complainant, F. H. Hogue Produce Co., is a_ corpo- 
ration whose address is P. 0. Box 191, Yuma, Arizona. At the 


time of the transactions involved herein, complainant was li- 
censed under the act. 


2. Respondent, Victory Distributing Company, Inc., is a cor- 
poration whose address is 2840 South Ashland Avenue, Chicago, 


Illinois, At the time of the transactions involved herein, respon- 
dent was licensed under the act. 
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8. On or about August 11, 1967, in the course of interstate 
commerce, complainant sold to respondent, by two separate con- 


tracts, two carloads of cantaloups, consisting of 672 crates each, 
Foot High Brand, at $3.50 per crate, f.o.b. Firebaugh, Cali- 


fornia, the total agreed price, including $100.00 precooling for 
each car, being $4,904.00. 


4. On August 11, 1967, the contracted for cantaloups were 
shipped to respondent in cars PFE 452264 and PFE 454337 and 
arrived at Chicago, Illinois, on Tuesday afternoon, August 15, 
1967. 


5. Upon arrival, both carloads were accepted by respondent. 


6. The shipment in car PFE 452264 was federally inspected 
at 8:30 a.m., Thursday, August 17, 1967, when only 163 crates 
remained in the car. It showed: “Average 1% damaged by bruis- 
ing. Average 2% seriously damaged by fresh cracks. In most 
samples from 1 to 8 melons per crate, in some none, average 5% 
decay, Cladasporium Rot, generally in early stages, affecting the 
stem scar.” 


7. The shipment in car PFE 454337 was federally inspected 
at 7:30 a.m., Thursday, August 17, 1967. It showed “average 3% 
Cladasporium Rot, generally in early stages, affecting the stem 
scars.” 


8. Respondent paid complainant $1,990.74 on car PFE 
452264, or $461.26 less than the contract price. Respondent paid 
complainant $1,723.45 on car PFE 454337, or $728.55 less than 
the contract price. The total unpaid amount is $1,189.81. 


9. The formal complaint was filed March 28, 1968, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


There is no dispute concerning any of the pertinent facts. The 
decisive question is whether, as to either shipment, there was a 
breach of the warranty of suitable shipping condition. It should 


be noted that both cars were bought on the basis of brand, with 
no U. S. grade specified. 


An inspection was made of the cantaloups in car PFE 452264 
at 8:30 am. on August 17, 1967. At that time only about 163 
crates remained in the car, so the inspection covered only these 
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crates. These cantaloups failed to grade U.S. No. 1 because they 
contained a total of 7% serious damage, including 5% decay, 
whereas the U.S. No. 1 grade allows 6% serious damage, 
including 2% decay, at destination. We conclude that the inspec- 
tion results, made about 36 hours after arrival and covering only 
about one-fourth of the shipment, do not establish that the can- 
taloups in car PFE 452264 were abnormally deteriorated on 
arrival. We therefore hold that there was no breach of the war- 
ranty of suitable shipping condition as to this shipment. 


The inspection of the cantaloups in car PFE 454337 at 7:30 
a.m. on August 17, 1967, showed 3% decay, or 1% more than is 
allowed for U.S. No. 1 at destination. We conclude that this 
amount of decay was not abnormal and that there was no breach 
of the warranty of suitable shipping condition as to this ship- 
ment. 


Respondent’s failure to pay complainant the balance of $1,- 
189.81 due on the two shipments is in violation of section 2 of 
the act. Reparation in the amount of $1,189.81, with interest, 
should be awarded to complainant. Respondent’s counterclaim 
is based on violations of the suitable shipping condition warran- 
ties by complainant. Since we find no such violations, the coun- 
terclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,189.81, with interest there- 
on at the rate of 6 percent per annum from September 1, 1967, 
until paid. 

Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,660) 


MARTORI BROS. DISTRIBUTORS v. MUTUAL PRODUCE, INC. PACA 
Docket No. 2-955. Decided August 21, 1969. 


“Guarantee consign’—Breach of merchantability—Rejection 
with reasonable cause 
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Where complainant impliedly warranted merchantability on arrival and, as 
owner of the lettuce, complainant was responsible for the condition 
thereof at destination where the lettuce was found not merchantable, 
respondent’s rejection of the lettuce was with reasonable cause and the 
complaint is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 


Alan L. Lewis, Lewis & Lewis, Boston, Massachusetts, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,499 in con- 
nection with the consignment and shipment of a carload of let- 
tuce in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant’s representative. Respondent filed an answer to the 
complaint, denying liability to complainant in any amount. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, including the deposition of one of complainant partners, 
and complainant filed a statement in reply. Respondent also 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Vincent 
Condello, Joseph Francis Martori, Arthur John Martori, Edward 
Joseph Martori, Peter Joseph Martori, and Anthony Francis 
Martori, doing business as Martori Bros. Distributors, whose 
address is P. O. Box 878, Glendale, Arizona. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is Units 48-49 New England Produce Center, Chelsea, 
Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the Act. 
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3. On or about December 6, 1967, in the course of interstate 
commerce and by oral contract, complainant and respondent en- 
tered into a contract wherein it was agreed that complainant 
would ship from loading point in the State of Arizona to respon- 
dent at Boston, Massachusetts, one carload of lettuce containing 
1,064 cartons, 2-dozen size, for sale by respondent on a guaran- 
tee consign basis, guaranteeing complainant $1.50 per carton 
for the lettuce, plus 20¢ per carton cooling charges. 


4. The contract was negotiated between the parties by H. J. 
McDill, a broker, located at Salinas, California. 


5. Complainant shipped on December 7, 1967, in car SFRC 
1115, from loading point in Arizona to respondent at Boston, 
Massachusetts, 1,064 cartons of lettuce. The lettuce arrived at 
destination on or about December 15, 1967, and at 7:55 a.m. on 
that date a Federal inspection, which was restricted to stacks 
between the doors and upper three layers of three stacks nearest 
the doorway of each end of car, was made. Such inspection dis- 
closed the following with respect to the lettuce: 


“Temperature of product: Doorway: top, 38°F; bottom, 
34°F. 


“Quality: Clean, fairly well to closely trimmed, green color, 
average 92% hard or firm, 8% fairly firm heads. Grade de- 
fects average 4%. 


“Condition: Heads and portions of heads not affected by 
condition factors are fresh and crisp. Wrapper leaves: No 
decay. Head leaves: Damage by Pink Rib averages 3%. 
Damage by bruised or crushed heads averages 3%. Damage 
by discoloration following bruising ranges 4 to 11 heads per 
carton average 36%. Decay averages 2%.” 


The inspection disclosed that the lettuce met quality require- 
ments but failed to grade U.S. No. 1 only on account of condi- 
tion. 


6. On the same date, December 15, 1967, at 2:30 p.m., an in- 
spection by the National Perishable Inspection Service, Inc. was 
also made of the lettuce. The pertinent part of the report of this 
inspection is as follows: 


“Lading: 7 and 8 high. 5 and 6 wide. Lengthwise properly 
stowed intact load. Load is shifted from A to B-end of car, 
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from 1” in floor layer to 6” in top layer. Note 2 torn and 10 
open disturbed packs. 


“Temp. of Commodity: Top 37°. Bottom 38°. 


“Quality, Description, Etc.: Bimbo Brand. Martori Bros. 
Phoenix, Arizona. 2 dozen. Full packs. Stock is reasonably 
free from soil. Fresh, crisp and tender. Heads are irregular 
in size. Some heads are ribby, balance fairly well to well 
formed. Fairly well trimmed. Average 5% of heads are soft 
and spongy; average 21% fairly firm, balance firm. Average 
15% of heads show large seedstems. Pale to fairly good 
green color. Butts are rusty. Heads in face of packs show 
outer midribs discolored. 


“Condition: Range 6 to 19, average 18% soft rot decay af- 
fecting head leaves. Range 13 to 38, average 25% damage 
by pink ribs or pink discoloration affecting head leaves. 
Range 0 to 18, average 6% damage by russet spot. Range 0 
to 18, average 4% damage by rib blight.” 


7. Respondent sent a wire to complainant on December 15, 
1967, informing complainant of the poor condition of the lettuce 
as indicated by the inspections referred to in Findings of Fact 
5 and 6, and that respondent was refusing the car to the carrier. 
Complainant replied to respondent’s wire on the same date, stat- 
ing that it was diverting the car to New York for sale and would 
hold respondent liable for any damages on the basis of the guar- 
antee consign contract entered into by the parties. The car was 
never diverted, however, but was eventually abandoned to the 
carrier. 


8. The formal complaint was filed on December 10, 1968, 
which was within 9 months after accrual of the alleged cause 
of action herein. 


CONCLUSIONS 


Complainant takes the position that in view of the guarantee 
consign term of the contract, respondent had no right of rejec- 
tion, that its rejection in the face of the terms of the contract was 
without reasonable cause, that such rejection by respondent re- 
sulted in a total loss of the lettuce, and that complainant is en- 
titled to the full amount claimed in the complaint. 


Although respondent contends that complainant breached sev- 
eral terms of the contract, we find it unnecessary to decide these 
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points in view of the conclusions hereinafter reached. The pri- 
mary question in this case is whether respondent under the 
terms of the contract had a right to reject the lettuce upon ar- 
rival. The term “guarantee consign” is not defined in our regu- 
lations and we do not know precisely what the term means. It 
is our opinion, however, that the consignee who agrees to a con- 
tract containing this term anticipates and understands that the 
shipper impliedly warrants that the goods will, at the very least, 
be merchantable on arrival. To conclude otherwise would leave 
the consignee at the mercy of the consignor-shipper. We con- 
clude, therefore, that complainant in this case impliedly war- 
ranted the lettuce to be merchantable upon arrival at Boston; 
that is, warranted that it would be of fair average quality, and 
fit for the ordinary purposes for which such goods are used. 


The title to the lettuce involved herein remained in complain- 
ant at all times with which we are here concerned. Complainant 
guaranteed the freight and undertook to dispose of the lettuce 
after respondent’s rejection, but according to complainant’s evi- 
dence, the shipment eventually was abandoned to the carrier. 


Since one of the inspections of the lettuce on the date of ar- 
rival indicated a substantial shifting of the load in the car, and 
the Federal inspection showed 36% damage by discoloration 
following bruising of 4 to 11 heads per carton, plus other damage, 
we conclude that the lettuce was not merchantable at destina- 
tion. Inasmuch as complainant was responsible for any damage 
or delay in transit, being the owner of the lettuce, it must be 
concluded that the condition of the lettuce upon arrival at des- 
tination was complainant’s responsibility. Having already con- 
cluded that the lettuce was not merchantable upon arrival, we 
further conclude that respondent’s rejection was not without 
reasonable cause. It follows that respondent is not indebted to 
complainant in any amount and the complaint should be dis- 
missed, 


ORDER 
The complaint filed herein is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 12,661) 


BROEKHUIZEN PRODUCE v. CHARLEY HAYASHIDA FARMS, INC. 


PACA Docket No. 2-1201. Decided August 26, 1969. 


Novation—Consignment—Liability for deficit 


Where respondent admitted the allegations of the complaint, it is concluded 
that the f.o.b. contract was rescinded and that the parties subsequently 
entered into a contract for disposition of the produce by complainant 
on consignment. Since respondent has not questioned the propriety of 
the sales nor the validity of the accounting therefor, complainant is 
entitled to be reimbursed for the deficit shown in the accounting. 
However, since complainant has limited its claim to a lesser amount 
than that shown in the accounting, the reparation awarded herein is 
limited to such lesser amount. As the f.o.b. contract was admittedly 
rescinded by mutual agreement, respondent’s counterclaim for the 
f.o.b. contract price is dismissed. 


Ervin J. Ellenson, Ellenson Traffic Bureau, Detroit, Mich., for complainant. 
H. Haskell Lurie, Chicago, Ill., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$342.95 in connection with a transaction involving a carload of 
lettuce in interstate.commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and asserting a coun- 
terclaim in the amount of $1,760. Complainant filed a reply to 
the counterclaim, denying liability to respondent in connection 
therewith. 


Although the amount claimed as damages in the counter- 
claim exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in the rules of practice, 
7 CFR 47.20, is applicable in this case. Pursuant to this pro- 
cedure, complainant and respondent, respectively, were given 
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the opportunity to file an opening and an answering statement, 
but neither did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Andrew Broek- 
huizen and Garret Broekhuizen, doing business as Broekhuizen 
Produce, whose address is 204 Park Street, Decatur, Michigan. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Charley Hayashida Farms, Inc., is a corpora- 
tion whose address is Route +1, Box 22, Blanca, Colorado. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On August 5, 1967, in the course of interstate commerce, 
complainant purchased from respondent 640 cartons of Colorado 
lettuce, “Tabo” brand, 2-dozen size, U.S. No. 1 grade, at an 
agreed price of $2.75 per carton f.o.b. loading point in the State 
of Colorado, plus 20¢ per carton vacuum cooling, or a total con- 
tract price of $1,888 for the lot. 


4. The contract set forth above was negotiated by a broker, S 
and S Brokerage Company, Grand Rapids, Michigan, which is- 
sued a memorandum of sale, No. 6896, on August 7, 1967. 


5. On August 5, 1967, at 11 p.m. respondent billed out of 
Blanca, Colorado, 640 cartons of Colorado lettuce, “Tabo” brand, 
2-dozen size, contained in car ART 28821, to complainant at 
Decatur, Michigan. The shipment arrived at Decatur and was 
placed at complainant’s siding at 5:30 p.m. on Saturday, August 
12, 1967. 


6. On Monday morning, August 14, 1967, complainant part- 
ner Andrew Broekhuizen examined the lettuce in car ART 
28821 and saw that the produce was stacked high in the car, in 
such manner as to block the vents and impede the circulation of 
air in the car. After taking Polaroid pictures of the load inside 
the car, complainant partner Andrew Broekhuizen leveled the 
load in order to permit the air in the car to circulate more freely. 


7. At 7:10 p.m. on August 14, an inspection was made of the 
subject lettuce by the Railroad Perishable Inspection Agency at 
Decatur, Michigan. The results of that inspection, in relevant 
part, are as follows: 
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“Commodity Temperatures, Top: 66 to 84 Bottom: 48 
“Layers High: 5-6-7 Rows Wide: 3-6 Stacks Long: x 
“Load-Commodity-Condition-Brand : 


A through, lengthwise, on bottoms, a few on sides, rows 
touching, solid type load now approximately one-fourth un- 
loaded in good order where visible from top of load. 


“HEAD LETTUCE: ... Twelve (12) to 100%, average 
36%, of heads have reddish discolored midribs affecting one 
to seven, mostly three to five leaves of the compact portion 
of the head . . . Heads firm to hard, some fairly firm and 
4 to 5% of heads are soft and light weight. Four (4) to 
100%, average 32% early, some advanced, few complete 
stage Slimy breakdown characteristic of Bacterial Soft Rot 
practically all of which is secondary to reddish discolored 
midribs. 


“Note: Top layer commodity temperatures range from 66 to 
84 degrees above zero with 84 degree temperatures found in 
boxes with practically all heads showing decay.” 


8. The polaroid pictures taken by Andrew Broekhuizen of the 
load inside car ART 28821 on August 14 were sent by complain- 
ant to the broker, who in turn relayed them to respondent. Sub- 
sequently, in the course of a conference call in which complain- 
ant, respondent, and the broker participated, it was agreed that 
complainant would handle the carload of lettuce for respondent’s 
account and to the best advantage. This complainant did, with 
the result being a deficit of $370.95. 


9. No part of the deficit has been paid to complainant by re- 
spondent. 


10. An informal complaint was filed on May 7, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that it pur- 
chased and received the subject carload of lettuce from respon- 
dent, but that on arrival at contract destination in Decatur, 
Michigan, the lettuce was found to be badly deteriorated. Com- 
plainant further alleges that its examination of the load at that 
time revealed that the lettuce had been loaded in the car in an 
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improper manner, in that it obstructed the vents and prevented 
the free circulation of air within the car; that complainant took 
Polaroid pictures of the manner in which it found the load to 
be arranged in the car; and then leveled the load so that the air 
could properly circulate. Complainant, still further, alleges that 
it contacted the broker and described the condition of the let- 
tuce; that the pictures taken of the load were then sent to re- 
spondent through the broker; that the parties subsequently 
agreed that complainant should handle the lettuce for respon- 
dent’s accouunt, and to best advantage; that this was done, re- 
sulting in a deficit of $342.95; but that respondent, though in- 
formed of the deficit, has failed and refused to make any pay- 
ment to complainant in connection therewith. 


Respondent, in its answer, admits the allegations of the com- 
plaint. Accordingly, it is concluded that the f.o.b. contract of 
sale was rescinded and that the parties subsequently entered 
into a contract providing for the disposition of the load by com- 
plainant, on consignment and for respondent’s account. It is 
further concluded that complainant, in disposing of the lettuce 
incurred a deficit of $370.95. While respondent in its answer has 
alleged that complainant has failed to state a cause of action in 
the formal complaint, we find no merit to this defense. In the 
absence of special circumstances, it is the contractual duty of 
the shipper in a consignment transaction to reimburse the re- 
ceiver for any deficit incurred on disposition of the shipment. 
Summers Brothers, Inc. v. Royal Kings Row Ltd., 26 A.D. 1101. 
No such special circumstances are pleaded by respondent in this 
case. Respondent has not questioned the propriety of the sales 
made by complainant, nor the accuracy or validity of its account- 
ing. Accordingly, we conclude that complainant is entitled to be 
reimbursed by respondent in the amount shown as the deficit in 
such accounting, or $370.95. However, complainant has limited 
its claim for damages to $342.95, so that our award should like- 
wise be limited to this lesser sum. 


Earlier in this proceeding, we mentioned a counterclaim filed 
by respondent against complainant, based upon this transaction. 
The counterclaim was a request by respondent for an award of 
reparation against complainant in the amount of the f.o.b. con- 
tract price of the carload of lettuce involved herein, less cooling 
charges for same. However, we have already concluded that the 
f.o.b. transaction between the parties was admittedly rescinded 
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by mutual agreement, so that no question of complainant’s lia- 
bility under this agreement remains. Accordingly, the counter- 
claim should be dismissed. 


Respondent’s failure to pay complainant the amount of the de- 
ficit incurred by the latter in connection with the disposition of 
the lettuce, on consignment and for respondent’s account, is in 
violation of section 2 of the act. Reparation in the amount of 


$342.95 should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $342.95, with interest there- 
on at the rate of 6 percent per annum from October 1, 1967, un- 
til paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,662) 


GRIFFIN-HOLDER COMPANY v. HARRY I. JAFFE Co. PRODUCE 
BROKER. PACA Docket No. 2-1089. Decided August 26, 1969. 


Novation—Consignment—Expenses not established 


Where there is no dispute concerning original contract of purchase and sale 
of shipment of onions, or the new contract of consignment entered into 
after arrival of the produce and rejection of a portion thereof by the 
purchasers, and respondent failed to establish alleged expenses in con- 
nection with the transaction, respondent is liable to complainant for full 
amount of the proceeds received from sale of the produce. 

Complainant and respondent pro se. 

Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,275 in connection 
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with the sale and shipment of a truckload of onions in interstate 
commerce. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer to the complaint denying 
liability for the amount claimed and admitting in essence liabil- 
ity for a lesser amount. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an unsworn opening statement. Respondent did not file an 
answering statement and no briefs were submitted by the par- 
ties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James I. Griffin, 
Frank S. Holder and James I. Griffin, Jr., doing business as 
Griffin-Holder Company, whose address is P.O. Box 511, Rocky 
Ford, Colorado. 


2. Respondent is an individual, Harry Irving Jaffe, doing 
business as Harry I. Jaffe Co. Produce Broker, whose address is 
P. O. Box 2757, Jacksonville, Florida. At the time of the transac- 


tion involved herein, respondent was not licensed, but was ope- 
rating subject to license under the Act. Respondent subsequently 
obtained a license and paid accrued fees to cover the period in- 


volved herein. 


8. On or about September 18, 1967, in the course of inter- 
state commerce and by oral contract, complainant sold through 
respondent, as broker, a truckload of white and yellow Jumbo 


cnions, containing 800 50-pound bags, at various prices accord- 
ing to size and type of onions, all prices on a delivered basis. 
4. On September 18, 1967, complainant shipped from loading 


point in the State of Colorado to purchasers at Savannah, 
Georgia, and Jacksonville, Florida, in a truck obtained from W. 


G. Frazier and Son, truck brokers at San Antonio, Texas, the 
onions referred to in Finding of Fact 3. 


5. Upon arrival of the shipment at Savannah, Georgia, the 
buyer at that point rejected its portion of the load of onions on 


account of condition, and respondent advised complainant to 
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deliver the rejected portion of the onions to one of the other pur- 
chasers, East Coast Produce Company, at Jacksonville, Florida, 
and to invoice the entire shipment to respondent. 


6. In compliance with respondent’s suggestion, complainant 
had the rejected portion of the load delivered to East Coast Pro- 


duce Company, and reinvoiced 799 bags of the onions to respon- 
dent on a consignment basis. 


7. One hundred and fifty bags of the onions were delivered to 
original purchaser Gulf Produce Co., Jacksonville, Florida, and 


650 bags to the East Coast Fruit Company, the other purchaser 
at Jacksonville, Florida. These purchasers remitted to respon- 
dent the sum of $300 and $975, respectively, or a total of $1,275. 


8. Complainant paid respondent $80 brokerage in connection 
with the transaction. Respondent has failed to pay complainant 
the proceeds of sale for the onions in question. 


9. An informal complaint was filed on February 12, 1968, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


There appears to be no controversy between the parties con- 
cerning the onions in question, the original contract of purchase 
and sale, or the new contract entered into after arrival of the 


onions at Savannah, Georgia, and rejection of a portion thereof 
by the purchasers at that point. In fact, there is no dispute as 


to respondent’s liability to complainant on the basis of the new 
contract of consignment. Complainant contends it is entitled to 
receive from respondent the full amount paid to respondent by 


the purchasers of the onions. 


Respondent has offered in settlement of complainant’s claim 


$1,078.65, contending that he had certain expenses in connection 
with the handling of the onions. However, respondent has not 
submitted an accounting or any statement delineating the type 


and amount of the claimed expenses, Althouugh complainant 
agreed to accept respondent’s offer of $1,078.65, this apparently 


was based on the assumption that respondent would pay that 
amount promptly. However, he has continued to withhold pay- 
ment of the amount offered by him as a compromise settlement. 


The evidence shows respondent has been paid a brokerage fee 
by complainant of $80 in connection with the transaction, and 
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the burden of proof is upon respondent to establish by competent 
evidence that he is entitled to any additional amount by way of 
“expenses,”’ or otherwise. Respondent clearly has not sustained 


this burden, since there is no evidence of expenses allegedly in- 


curred. The evidence shows that respondent received a total of 


$1,275 for the onions. On the basis of the evidence, we must con- 
clude that respondent is indebted to complainant for that amount. 
We further conclude that respondent’s failure to pay complain- 
ant the $1,275 received for the onions is in violation of Section 


2 of the Act. Complainant should be awarded reparation in the 
amount of $1,275, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,275, with interest thereon 


at the rate of 6 percent per annum from November 1, 1967, un- 
til paid. 


Copies of this order shall be served upon the parties. 


(No. 12,663) 


K. J. PREISWERCK LIMITED v. HERSHEY COMPANY. PACA Docket 


No. 2-11388. Decided August 26, 1969. 


F.o.b. sale—Untimely rejection—Breach of suitable shipping 
condition not established 
Where respondent’s rejection of shipment of ginger was not timely and 
respondent failed to submit inspection certification and proof of dump- 


ing, breach of suitable shipping condition warranty is not established 
and respondent is liable for agreed purchase price. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
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$990 in connection with a transaction involving a truckload of 
Fiji ginger in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant and asserting a coun- 


terclaim in the amount of $288.43 as damages allegedly sus- 


tained as the result of complainant’s failure to deliver ginger to 
respondent meeting contract terms. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 


procedure provided in the rules of practice, 7 CFR 47.20, is ap- 


plicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition com- 


plainant and _ respondent, respectively, were given the 


opportunity to submit further evidence by means of an opening 
and an answering statement, but neither did so. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, K. J. Preiswerck Limited, is a corporation 
whose address is 3445 Cornett Road, Vancouver, British Colum- 
bia, Canada. At the time of the transaction involved herein, 


complainant was not licensed under the act. 


2. Respondent is an individual, Louis Hershey, doing business 
as Hershey Company, whose address is 41 North Moore Street, 
New York, New York. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was sub- 


ject to license, 


3. In early February 1968, in the course of foreign commerce, 
complainant sold to respondent 150 50-pound crates of Fiji gin- 
ger, at an agreed price of $6.60 per crate, or a total contract 
price of $990, U.S. funds, f.0.b. the freight depot of Gilbert Car- 
riers, in Los Angeles, California. At the time of sale the ginger 
was on board the S. S. Thor I, out of Suva, Fiji, and was ex- 
pected to arrive Los Angeles on or about February 14, 1968. 


4, The S. S. Thor I arrived Los Angeles February 14, 1968, 
and on the following day, February 15, complainant sent the 
following wire to respondent: 
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“LOS ANGELES ADVISES GINGER DISCHARGED IN 
GOOD ORDER.” 


Subsequently, on February 16, complainant wrote to respondent, 
as follows: 
“We are now advised by Los Angeles that the 150 crates 
of Fiji Ginger have been discharged and in due course will 


be delivered to Gilbert Carriers. 


“The clearing and forwarding is handled in Los Angeles by 
Hans Flanders, Arthur J. Firth Co., ... Los Angeles, Cus- 
toms Brokers and Forwarder, and it will be quite in order 


to contact them if you want any further first-hand infor- 

mation.” 

5. In a letter dated February 21, 1968, respondent’s son, Mit- 
chell Hershey, informed complainant that as of that date the 
ginger involved herein had not arrived at Gilbert Carriers in 
Los Angeles, and that an inquiry by respondent of Hans Flan- 
ders revealed that Flanders had just received the documents re- 
lating to the shipment on that date. Mitchell Hershey in this 
same letter commented on the perishability of the ginger and 
urged complainant to take steps to insure immediate delivery of 
the ginger to Gilbert Carriers, for shipment to respondent at 
New York. Complainant, in a letter to respondent dated Feb- 
ruary 26, 1968, acknowledged receipt of respondent’s letter of 
February 21, and stated that “. . . we apoligize for the delay in 
forwarding the Fiji Ginger, but this was unavoidable as we 
needed special documentation for clearing through U.S. Cus- 
toms.” 

6. The subject ginger departed Los Angeles via truck on or 
about February 26 and arrived in New York City on March 4, 
1968. Respondent was not pleased with the condition of the gin- 


ger on arrival in New York, as indicated in this letter written 
to complainant on March 5 and quoted, in relevant part, below: 


“.. (M)y son Mitchell telephoned and talked with you yes- 
terday informing you of the greatly deteriorated condition 
of the ginger with greatly advanced sprouting. It is apparent 
that we cannot keep this goods in our place as we wish to 


avoid difficulties with the City Health Department. 


“We have advanced $288.43 for transportation, and unless 
you will have the goods removed from our place at once, we 
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will have additional expense to have goods carted to the re- 
fuse dumps. 


“You will kindly give us immediate disposition advice, and 
favor us with refund expenses.” 


7. Complainant, replying by letter dated March 8, referred to 
respondent’s complaints about the condition of the ginger and 
stated that “This is certainly not a desirable condition, still the 
goods have a value and we will appreciate it if you dispose of 
them to best advantage.” 


8. On March 12, respondent wrote to complainant, in relevant 
part as follows: 


“Your letter March 8th received... 


“Already we have given to the garbage cartman about 30 
crates which had started to soften and mould and we ex- 
pect before the end of the week to give additional to go to 
the dumps. We will try to dispose of what we can in order to 
get back at least our trucking, etc. expenses, but, we wish 
you would take away whatever we have left, as each time we 
give to the garbage man, we have to pay him. . .” 


9. Respondent has made no payment to complainant in con- 
nection with this shipment. 


10. The formal complaint was filed on September 6, 1968, 


which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the ginger 
involved herein was accepted by respondent at contract destina- 
tion. This is denied by respondent, who apparently takes the 
position—as reflected in his answer—that his letter to complain- 
ant of March 5, 1968, constituted a rejection. 


The regulations provide that a notice of rejection with respect 
to truck shipments of fresh fruits and vegetables must be given 
the consignor within 8 hours after the receiver or a responsible 
representative is given notice of arrival and the produce is made 
accessible for inspection. 7 CFR 46.2 (cc) (3). Failure of the 


consignee to give notice of rejection to the consignor within such 


time shall be construed as an acceptance of the produce by the 
consignee. 7 CFR 46.2 (dd) (3). 
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The subject ginger arrived in New York City on March 4, with 
notice of such arrival being given to respondent’s son, Mitchell 
Hershey, on that same day. While Mitchell Hershey purport- 
edly examined the ginger and telephoned complainant, also on 
March 4, about the condition of the ginger, respondent does not 
claim that his son, Mitchell Hershey, was attempting, or had in- 
tended, to reject the shipment to complainant. Since respond- 
ent’s attempted rejection was therefore not made until the next 
day, or more than 8 hours after notice to Mitchell Hershey of 
the arrival of the ginger at contract destination, such rejection 
was not timely and respondent is deemed to have accepted the 
goods. Accordingly, having accepted the goods, respondent is li- 
able to complainant for the agreed contract price thereof, less 
damages sustained by respondent as the result of any breach of 
warranty on the part of complainant. B. G. Anderson Co., Ine. 
v. Comunale, 25 A.D. 228. 


Respondent, in complaining of the condition of the ginger on 
arrival at contract destination, is apparently claiming a breach 
of the warranty of suitable shipping condition in connection 
with this f.o.b. sale. See section 46.43(i) of the Department’s 
regulations, 7 CFR 46.43(i). “Suitable shipping condition” is 
defined, 7 CFR 46.43(j), as meaning that the ginger, at time of 
billing out of Los Angeles, was in a condition which, if it was 
handled under normal transportation service and conditions, 
would assure its delivery without abnormal deterioration at 
respondent’s place of business in New York City. 


The parties do not claim, nor do we see any reason to suspect, 
that the ginger was handled under any but normal transporta- 
tion service and conditions between Los Angeles and New York. 
Accordingly, we conclude that the warranty of suitable shipping 
condition is applicable to this shipment. The burden of proving 
a breach of such warranty, by a preponderance of the evidence, 
rests upon respondent. 


Respondent, in this connection, has taken the position that the 
ginger, on arrival at destination, was greatly deteriorated. 
(Finding of Fact No. 6). Respondent also has taken the position 
that it was necessary to dump quantities of the ginger, and that 
this was done. (Finding of Fact No. 8). Respondent, however, 
has submitted no dump certificate to attest to the dumping of the 
ginger, nor any inspection certificate to show either the deterio- 
ration of the ginger of the necessity for the alleged dumping. 
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We are of the opinion, therefore, that respondent has failed to 
sustain his burden of proving a breach of the warranty of suit- 
able shipping condition, and it is so concluded. 


Respondent’s failure to pay complainant the agreed contract 
price of the ginger is in violation of section 2 of the act. 


Accordingly, reparation of $990 should be awarded to complain- 
ant against respondent, with interest. 


We have mentioned earlier in this proceeding that respon- 
dent, in a counterclaim, was seeking to recover $288.43 from 
complainant, as damages allegedly sustained as the result of 
complainant’s failure to deliver ginger to respondent meeting 
contract requirements. Since we have concluded that respondent 
has failed to prove any breach of contract on the part of com- 
plainant, it follows that the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $990, U.S. funds, with in- 


terest thereon at the rate of 6 percent per annum from April 1, 
1968, until paid. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 12,664) 


K & M POTATO COMPANY v. POTATO PROCESSING COMPANY, INC. 
PACA Docket No. 2-1161. Decided August 28, 1969. 


F, O. B. SALE—Breach of Contract not Established—Applicability of 
Shortened Procedure 


Where respondent accepted shipment of potatoes and failed to submit evi- 
dence of alleged deterioration or dumping, respondent is liable to com- 
plainant for the purchase price. Since respondent failed to establish 
breach of contract by complainant, respondent’s counterclaim is dis- 
missed. Respondent’s request for oral hearing was denied by the presid- 
ing officer who ruled that the shortened procedure provided in the rules 
of practice is applicable where the amount claimed either in the com- 
plaint or the counterclaim does not exceed $1,500. The presiding officer 
ruled correctly and respondent’s exception to the applicability of the 
shortened procedure is overruled. 

Complainant and respondent pro se. 

George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $1,500 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability and asserting a coun- 
terclaim in the amount of $921.70 for freight,plus interest, costs 
and attorney fees. Complainant filed a reply to the counterclaim 
denying liability. 


Respondent’s answer contained a request for oral hearing. 
The presiding officer ruled that the shortened procedure pro- 
vided in the rules of practice was applicable to this case because 
the amount involved in neither the complaint nor the counter- 
claim exceeded $1,500. Respondent excepted to this ruling, con- 
tending that its request for oral hearing should be granted be- 
cause the amount in controversy in the complaint and the coun- 
terclaim exceeded $1,500. However, the rule is that an oral hear- 
ing shall not be held, except under circumstances not here ap- 
plicable, unless the amount of damages claimed “either in the 
complaint or in the counterclaim” exceeds $1,500 (7 CFR 47.15 
(a)). The presiding officer ruled correctly and respondent’s ex- 
ception is overruled. 


Pursuant to the shortened procedure, complainant was given 
an opportunity to file an opening statement but did not do so. 
Respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jake Klassen Kroeker, doing 
business as K & M Potato Company, whose address is P. O. Box 
835, Shafter, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Potato Processing Company, Inc., is a corpora- 
tion whose address is 1015 Boulevard, 8. E., Atlanta, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 
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8. On or about June 24, 1968, in the course of interstate com- 
merce, complainant sold to respondent one carload consisting of 
500 100-pound sacks of jumbo Kennebec potatoes at $3.00 per 
sack, or a total of $1,500 for the carload, f.o.b. Shafter, Cali- 


fornia. 


4. On June 24, 1968, complainant shipped from Shafter, 
California, to respondent at Atlanta, Georgia, 500 100-pound 
sacks of jumbo Kennebec potatoes in car MDT 12696. 


5. On the afternoon of Wednesday, July 3, 1968, car MDT 
12696 arrived at respondent’s place of business in Atlanta, 
Georgia. On July 5, 1968, the potatoes in car MDT 12696 were 
unloaded into respondent’s storage. On July 10, 1968, respondent 
notified complainant that the potatoes in question had deterio- 
rated and had to be dumped as a total loss. 


6. The formal complaint was filed on November 6, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the potatoes and thereby became liable 
for the purchase price, less any damages shown to have been 
caused by any breach of contract by complainant. The burden 
of proof is upon respondent to show by a preponderance of the 
evidence that complainant breached the contract. 


Respondent contends that complainant breached the contract 
by shipping potatoes that were inherently defective. The nature 
of the inherent defect is not disclosed. There was no inspection 
of the potatoes by a disinterested person or agency upon arrival 
or at any time thereafter. Respondent says the potatoes were 
affected by sun scald. However, there is no convincing evidence 
that sun scald was the cause of the trouble. Whatever the cause, 
respondent has not shown that the blame is charageable to com- 
plainant. Accordingly, we conclude that respondent has failed 
to sustain its burden of proving by a preponderance of the evi- 
dence that complainant breached the contract of sale. 


Respondent’s counterclaim is based on the theory that com- 
plainant breached the contract of sale. Since respondent has not 
proved any breach of the contract of sale on complainant’s part, 
its counterclaim must be dismissed. For the same reason respon- 
dent is liable to complainant for the full f.o.b. purchase price of 


the potatoes or $1,500. Respondent’s failure to pay complainant 
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this amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500, with interest thereon 
at the rate of 6 percent per annum from August 1, 1968, until 


paid. 
Respondent’s counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINT 
(No. 12,665) 


TESTED BEST FooDs DIVISION OF KANE-MILLER CORP. v. FRANK 
C. CRIsPpo, INC. and/or VITA-WELLBROCK-KEARNEY, INC. 
PACA Docket No. 2-1026. Order issued August 26, 1969. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 12,666) 


BROWNIE BROKERAGE COMPANY v. HUNTER, HUNTER AND GARNER. 
PACA Docket No. 2-1328. Reparation of $2,450 with 6 per- 
cent interest from March 1, 1969, awarded complainant 
against respondent in order issued August 5, 1969. 


(No. 12,667) 


R. A. KILLIAN v. REESE SALES COMPANY. PACA Docket No. 2- 
1350. Reparation of $427.20 with 6 percent interest from 
December 1, 1968, awarded complainant against respondent 
in order issued August 5, 1969. 


(No. 12,668) 

KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1346. Reparation of $1,216.55 with 6 percent interest from 
October 1, 1968, awarded complainant against respondent 
in order issued August 5, 1969. 
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(No, 12,669) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1347. Reparation of $1,259.26 with 6 percent interest from 
November 1, 1968, awarded complainant against respon- 


dent in order issued August 5, 1969. 


(No. 12,670) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1348. Reparation of $1,444.62 with 6 percent interest from 


November 1, 1968, awarded complainant against respon- 
dent in order issued August 5, 1969. 


(No. 12,671) 


KOYAMA FARMS ¥. VISTA BROKERAGE Co. PACA Docket No, 2- 
1349. Reparation of $1,470.80 with 6 percent interest from 


December 1, 1968, awarded complainant against respondent 
in order August 5, 1969. 


(No. 12,672) 


GRACE GOss DEES v. REESE SALES COMPANY. PACA Docket No. 
No. 2-1355. Reparation of $556.32 with 6 percent interest 
from December 1, 1968, awarded complainant against re- 


spondent in order issued August 6, 1969. 


(No. 12,673) 


HuGH E. FRAZIER v. REESE SALES COMPANY. PACA Docket No. 
2-1354. Reparation of $4,126.99 with 6 percent interest from 


December 1, 1968, awarded complainant against respondent 
in order issued August 6, 1969. 


(No. 12,674) 


DON MARTIN v. REESE SALES COMPANY. PACA Docket No. 2- 
1351. Reparation of $1,342.50 with 6 percent interest from 
December 1, 1968, awarded complainant against respondent 

in order issued August 6, 1969. 
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(No. 12,675) 


EUGENIA ROQUEMORE v. REESE SALES COMPANY. PACA Docket 
No. 2-1353. Reparation of $120.25 with 6 percent interest 
from December 1, 1968, awarded complainant against re- 


spondent in order issued August 6, 1969. 


(No. 12,676) 
MILTON THOMAS v. REESE SALES COMPANY. PACA Docket No. 
2-1352. Reparation of $1,017.95 with 6 percent interest from 


December 1, 1968, awarded complainant against respondent 
in order issued August 6, 1969. 


(No. 12,677) 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. SOUTHERN GAR- 
DEN, INc. PACA Docket No. 2-1361. Reparation of $4,000 


with 6 percent interest from May 1, 1969, awarded com- 
plainant against respondent in order issued August 14, 1969. 


(No. 12,678) 


MEYER TOMATOES v. SOUTHERN GARDEN, INC. PACA Docket No. 
2-1359. Reparation of $1,187.50 with 6 percent interest from 
November 1, 1968, awarded complainant against respondent 


in order issued August 14, 1969. 


(No. 12,679) 


PACIFIC VEGETABLE Co., INC. v. SOUTHERN GARDEN, INC. PACA 
Docket No. 2-1360. Reparation of $4,025 with 6 percent in- 


terest from March 1, 1969, awarded complainant against 
respondent in order issued August 14, 1969. 


(No. 12,680) 


PRODUCER SALES Corp. v. Sorority, INc. PACA Docket No. 
2-1363. Reparation of $8,103 with 6 percent interest from 
November 1, 1968, awarded complainant against respon- 


dent in order issued August 14, 1969. 








1094 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 1094 


(No. 12,681) 


MCMILLAN BROKERAGE COMPANY v. JOHN MARTINO. PACA 
Docket No. 2-1865. Reparation of $5,876.47 with 6 percent 
interest from June 1, 1968, awarded complainant against 
respondent in order issued August 19, 1969. 


(No. 12,682) 


AL HARRISON COMPANY, DISTRIBUTORS v. PRIME PRODUCE INC. 
PACA Docket No. 2-1366. Reparation of $1,255.35 with 6 


percent interest from April 1, 1969, awarded complainant 
against respondent in order issued August 20, 1969. 


(No. 12,683) 


CONSOLIDATED WESTGATE PRODUCE, INC. v. PRIME PRODUCE, INC. 
PACA Docket No. 2-1368. Reparation of $2,034.34 with 6 


percent interest from May 1, 1969, awarded complainant 
against respondent in order issued August 20, 1969. 


(No. 12,684) 


GREAT WEST FARMS ¥v. PRIME PRODUCE, INC. PACA Docket No. 
2-1367. Reparation of $2,660.50 with 6 percent interest from 


June 1, 1969, awarded complainant against respondent in 
order issued August 20, 1969. 


(No. 12,685) 


HALL, HAAS, AND VESSEY, LTD. v. PRIME PRODUCE, INC. PACA 
Docket No. 2-1369. Reparation of $381.25 with 6 percent 
interest from April 1, 1969, awarded complainant against 


respondent in order issued August 20, 1969. 
(No. 12,686) 


WESTERN PREPAK COMPANY ¥v. PRIME PRODUCE, INC. PACA 
Docket No. 2-1870. Reparation of $2,124 with 6 percent in- 


terest from March 1, 1969, awarded complainant against 
respondent in order issued August 20, 1969. 
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(No. 12,687) 


JAY D. EVANS v. MILT’S BROKERAGE Co. PACA Docket No. 2- 
j 1376, Reparation of $1,416.40 with 6 percent interest from 


November 1, 1968, awarded complainant against respon- 
dent in order issued August 21, 1969. 


(No. 12,688) 


KING SALAD AvocaDo, INC. v. HIDALGO Propuce. PACA Docket 
No. 2-1364. Reparation of $12,180.25 with 6 percent interest 


from January 1, 1969, awarded complainant against respond- 
ent in order issued August 21, 1969. 


(No. 12,689) 


MENDELSON-ZELLER Co. INC. v. DIXIE TOMATO & PRODUCE Co. 
INC., and/or Expo TOMATO DISTRIBUTORS, INC. PACA Docket 


No, 2-1358. Reparation of $3,463.40 with 6 percent interest 


from December 1, 1968, awarded complainant against re- 


spondent Dixie Tomato & Produce Co. Inc. The complaint is 
dismissed as to the second respondent. 


(No, 12,690) 


WEST FRUIT COMPANY v. PRIME PRODUCE, INC. PACA Docket 
No. 2-1371. Reparation of $1,902.81 with 6 percent interest 
from May 1, 1969, awarded complainant against respon- 


dent in order issued August 21, 1969. 


(No. 12,691) 


EATON FRUIT Co., INC. v. VISTA BROKERAGE Co. PACA Docket 
No. 2-1377. Reparation of $6,995.87 with 6 percent interest 


from April 1, 1969, awarded complainant against respon- 
dent in order issued August 22, 1969. 


\ (No. 12,692) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1378. Reparation of $1,140.32 with 6 percent interest from 
October 1, 1968, awarded complainant against respondent 
in order issued August 22, 1969. 
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(No. 12,693) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1379. Reparation of $1,496.60 with 6 percent interest from 
October 1, 1968, awarded complainant against respondent in 
order issued August 22, 1969. 


(No. 12,694) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1880. Reparation of $1,356.01 with 6 percent interest from 
December 1, 1968, awarded complainant against respon- 
dent in order issued August 22, 1969. 


(No. 12,695) 


SUWANNEE RIVER VALLEY PRODUCE Co. v. GEORGE SHARON. PACA 
Docket No. 2-1375. Reparation of $1,523.88 with 6 percent 
interest from August 1, 1968, awarded complainant against 
respondent in order issued August 22, 1969. 


(No. 12,696) 


ANDERSON FEED AND PRODUCE Co. v. GROWERS PRODUCE. PACA 
Docket No. 2-1872. Reparation of $767.50 with 6 percent in- 
terest from September 1, 1968, awarded complainant against 
respondent in order issued August 25, 1969. 


(No. 12,697) 

HOWARD GAULT COMPANY OF SEMINOLE, INC. v. SPRINGER & Co. 
PACA Docket No. 2-1373. Reparation of $1,366.75 with 6 
percent interest from December 1, 1968, awarded complainant 
against respondent in order issued August 25, 1969. 


(No. 12,698) 


HOWARD GAULT COMPANY OF NEW MEXICco, INC. v. SPRINGER & 
Co. PACA Docket No. 2-1374. Reparation of $2,290.35 with 
6 percent interest from November 1, 1968, awarded com- 
plainant against respondent in order issued August 25, 1969. 
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(No. 12,699) 


REAVES BROKERAGE COMPANY v. NAGEL PACKING COMPANY. 
PACA Docket No. 2-1381. Reparation of $649.10 with 6 per- 
cent interest from October 1, 1968, awarded complainant 
against respondent in order issued August 25, 1969. 


(No. 12,700) 


WALKER & HAGAN PACKING HOUSE v. FINIZIO Bros. PACA 
Docket No. 2-1382. Reparation of $8,398 with 6 percent in- 
terest from April 1, 1969, awarded complainant against re- 
spondent in order issued August 25, 1969. 
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Agricultural Marketing Agreement Act, 1937 


CLASSIFICATION 


Coffee creamer in half ounce paper container, exemp- 
tion fro Class I not applicable 


Fluid milk product in half ounce paper container ................... 


Sterilized product in hermetically sealed container 


CONTAINERS 


Sterilized products in hermetically sealed containers 


FLUID MILK PRODUCT 
Coffee creamer in half ounce paper container 


Sterilized product in hermetically sealed container 


MILK PRODUCT 
Coffee creamer in half ounce paper container 


Sterilized product in hermetically sealed container 


PACKAGED MILK PRODUCT 


Coffee creamer in half ounce paper container 


Sterilized product in hermetically sealed container 


PETITION 
Withdrawal of, by stipulation of parties or consent 
STERILIZED PRODUCT IN HERMETICALLY SEALED 
CONTAINER 


Coffee creamer in half ounce paper container, exemp- 
tion from Class I not applicable 


Exemption from Class I not applicable 


I ce as a lett et i 


“Pour-Shun Pak” 


WITHDRAWAL OF PETITION 


By stipulation of parties or consent 22.0.0..0..0....0.cccccccccceeeeeeees 
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Packers and Stockyards Act, 1921 


Page 
ACCEPTANCE 
By selection and sale of part of shipment ................0...0.2.ceee 1011 
} 
ACCOUNTS OF SALE OR PURCHASE 
Untrue or incomplete ...................:cccccccnssees . 1004, 1021, 1023, 1032 
/ 
BANKRUPTCY 
} 
PRN TU GNI ooicictnsssccscaidisicctinticciemionennanamanea 1017 
} 
; BONDING REQUIREMENTS 
NUNN IE oo scccnc\ccehcacFiacs ev dessaveisetesdetamsmeeeaciageetaem amas 1037, 1043 
i CHECKS 
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Insufficient funds consignment proceeds checks ................ 1007, 1032 
| COMPLAINT 
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CONTRACT 
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MARKET AGENCY 
Deposits of shippers’ proceeds to be made promptly ................... 1032 
Failure to remit shippers’ proceeds when due .................. 1007, 1032 
a a ca Gh . 1007, 1026, 1032 
Insufficient funds consignment proceeds checks ................ 1007, 1032 


Maintenance of shippers’ proceeds account ............. 1007, 1026, 1032 


Sales of consigned livestock to employees ..................cccccnccceeseseeees 1032 

Untrue or incomplete accounts of sale .......0............cc0000. einteshe 1032 
MISREPRESENTATION 

BRU CD TERT, TOE GTI oan. .n.ssncessessecsosecsssvcccoseasenssovrmncscessesesss 1011 
PACKER 

I NS ah edna ahaa unemeuenibakectaaedlh 1041 
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PARTNERSHIP 

Discharge in bankruptcy not established .....................::cccccceceeeeees 1017 
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I I ac a ta 1017 
PURCHASE PRICE 

Cease and desist from failing to pay ..............c.ccccccseseesseensesseesees 1041 

Cease and desist from failing to pay when due .............. . 1026, 1041 
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Operation of, not in accordance with regulations 1004, 1021, 1023 


SHIPPERS’ PROCEEDS 


See Oh: WU TURE MINI nsisinidiicdicdccdicciccncennneee 1032 
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ADJUSTMENTS OR ALLOWANCES 
Failure to establish 


CALCULATED VALUE 


By price per pound based on sales records 
CONSIGNMENT 
Expenses not established ...............cccssssssssesssecsssecsneesneeen : 


“Guarantee consign” 


Liability for deficit 


CONTRACT 


Failure to establish breach 


CONTRACT TERM 


Credits and commissions 
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